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TRA MPS ARE TRUMPS. 





“ A little nonsense now and then 
Is relished by the best of men.” 

Our esteemed contemporary, Case and 
Comment, consumes a vast extent of editorial 
space of its November issue in expatiating 
with considerable animation and editorial 
gesticulation on that very grave and exceed- 
ingly vital question of criminal jurisprudence 
to which it gives vivid form and color in its 
denomination of it as the ‘‘Curse of Tramps.”’ 

The editorial curtain rises upon a most 
blood-curdling spectacle. The writer, being 
evidently of that school who believe in all 
matters of discourse or dissertation in seizing 
hold of the hearer’s or -reader’s imagination 
in the very opening statement, after first de- 
claring the very self-evident truth that ‘‘few 
of us recognize the extent to which tramps 
constitute a danger,’’ proceeds witha daring 
dash of color, sueh as one might expect from 
such an artist as Titian who trembled not for 
a moment at the use of any of the wildest 
colors of the rainbow, to paint a description 
of an impending danger of such startling 
character that the reader instinctively recoils 
at the very announcement of it. ~The writer 
opens with the statement that tramps cost the 
railroads twenty-five million dollars every 
year. His failure to itemize the damages is 
to be regretted, but he undoubtedly has, 
at the command of anyone who may 
be interested, the factors and items which 
enter into this huge computation; to have 
given the details of which would have been 
possibly a work of supererogation and would 
have detracted from the continuity, concise- 
ness and forcefulness of that wonderful open- 
ing paragraph. ‘The mere statement, indeed 
of the resuit of this remarkable computation 
is overwhelming. Twenty-five millions of 
dollars! Fora nation, even as prosperous as 
ours, to lose that much money every year, is 
indeed staggering, especially coming, as the 
suggestion does, in these times of financial 
depression. The writer, however, wards off 
the effect of the blow, which this announcement 





~will strike at every American heart, by grac- 
iously refraining to advert to the question 
whether this large sum alleged to have been 
lost to the American people every year was in 
specie currency or simply in certified checks 
‘payable through the clearing house only.’’ 

Our contemporary takes up the brush 
again and depicts the tramp as a ‘‘fire-brand’’ 
occasioning great ‘‘loss of life and prop- 
erty by fires which may be set accidentally 
while the tramps are getting surreptitious lodg- 
ing in barns or other buildings.’’ Here, in the 
solemn stillness of the night, emerging from 
the debris of the vast destruction of railroad 
property which has been the work of his 
hands, we’ behold the gaunt, grim, grizzly 
visage of the ‘‘tramp,’’ wild-eyed and des- 
perate, flaunting carelessly aloft the flaring 
torch of the anarchist, scattering destruction 
of ‘‘life and property’’ in his wake! Whata 


' picture to sober the minds of even the most 


careless and skeptical. This picture, how- 
ever, is not that of a criminally-minded enemy 
of civilization but of a happy-go-lucky indi- 
vidual out for a good time in the wee small! 
hours of the morning, very similar in charac- 
ter to the escapades of those particular scions 
of wealthy American families who, we under- 
stand from zoologists, belong to a somewhat 
higher species of the genus *‘tramp;’’ and 
who, with no more to do in life than the aver- 
age ‘‘tramp,’’ will often throw themselves into 
the grip of some ‘‘red devil,’’ and with yells 
of fierce enjoyment plow over life and prop- 
erty with careless abandon. But we are 
digressing. The writer has evidently merci- 
fully veiled our eyes from all the horrors per- 
petrated by this great tribe of destructionists 


‘known as ‘‘tramps,’’ holding us closely to a 


consideration of what are known as the ‘‘low 
born’’ species and evidently leaving the dis- 
cussion of the work of destruction occasioned 
by the higher gradations of this species to a 
later opportunity. 

The picture in this wonderful opening para- 
graph closes with a prophecy. Satiated with 
his careless and spectacular methods of de- 
struction, the writer pictures the tramp 
throwing down his torch and with an evil eye 
lying in wait for an opportunity to commit 


‘‘brutalassault or possible murder.’’ Here 
the effect of the picture is complete. Pen 
could describe nothing more terrible. Brush 


could paint nothing more heart-rending. The 








428 


CENTRAL LAW JOURNAL. 





No. 23 








writer has therefore completed his task and | 
closes with these very natural observations: 
‘‘When we consider the extent of the losses 
and the dangers that are caused by the tramp 
problem it will bring home to us with great 
force the importance of dealing with the prob- 
lem wisely and thoroughly. It is a matter of 
greater moment, of more stupendous impor- 
tance, than most of us have ever stopped to 
realize.’’ 

The mind of the reader is now thoroughly 
subdued by this terrible recital and in its 
utter helplessness, created by the suddenness 
of the announcement, is ready to accept any 
suggestion of any possible way of escape. 

Our contemporary does not leave us hopeless 
or helpless, and its suggestions for relief are 
admirably calculated to utterly destroy the 
monster it has just pictured. The writer of 
this editorial is indeed another David that 
proposes to utterly route the Phillistine 
giant with a bag of small stones. His first 
proposal is as startling as the picture he has 
drawn of the monster himself. He suggests, 
that since the railroads are the principal suf- 
ferers, that they also be the first to enlist in 
the army of extermination, and assigns to 
them the cheerful duty of putting on full steam 
and throwing the throttle to its extreme limit 
whenever a ‘‘tramp’’ is seen on any railroad 


track in this country. Thus to quote 
the writers words: ‘‘A great many tramps 
are killed on _ railroads every year, 


and, if they could all be disposed of that. 
way, there would be few mourners.’’ 
We atop here to catch our breath which left us 
momentarily due to the shock which the mere 
announcement of this remedy caused in us; 
and we wish to confess at this time to an utter 
lack of resourcefulness in that we had never 
thonght of this remedy before. It defies all 
argument. It rivals in effect a mandatory 
injunction couched in negative terms, in this, 
to-wit, that it enjoins every railroad in the 
country from permitting a tramp to exist 
twenty seconds on its track in full view of a 
rapidly advancing train. ‘That is the limit to 
which the law has gone even as to those far- 
reaching remedies offered by the most extra- 
ordinary and farthest reach of the powerful 
arm of the chancellor. This remedy, more- 
over, clearly falls within the rule which gives 
to an owner of property the right to abate a 





nuisance on his own premises ; and, as we have 


the assurance of the writer that there will be 
‘*few mourners’’ after the application of the 
remedy suggested, there would not frequently 
ar.se anyone who would seriously dispute 
with the railroad companies the reasonable- 
ness of the methods adopted to abate this 
particular sort of a nuisance. 

The next remedy suggested is that there be 
a complete abandonment of the police court’s 
usual alternative judgment upon a vagrant 
‘*to go to jail or move on to the next town.”’ 
The writer says: ‘*The tramp recognized asa 
nuisance in one community should not be 
merely pushed along, so as to transfer the 
nuisance to the next neighborhood. A policy 
so selfish and so regardless of the welfare of 
one’s neighbors does not do honor to those 
who indulge in it. Besides, it is short- 
sighted, as well as unneighborly. As it tends to 
keep the tramps traveling, it is hkely to bring 
back into every community as many tramps as 
it drives out.’’ 
does not strike us favorably, especially in our 
present condition of terror. Self-preservation 
being the first law of nature we prefer to 
escape by any method possible regardless of 
altruistic considerations. Besides, as we do 
not consider ourselves responsible for the 
origin of the ‘‘tramp,’’ we do not feel bound 
to keep him; he came to us from the outside 
and we regard it to be our duty to keep him 
on the outside, especially if by so doing we 
can escape his awful work of destruction. 
However, we will not discard the suggestion 
offered, but will hold it tentatively and with 
some misgivings until we learn what we are to 
do with the ‘‘tramp’’ after we are instructed 
to hold him within our midst. 

After this great peripatetic cycle of 
‘*tramps’’ is suddenly brought to a stop all 
over the country by every community seizing 
every tramp within its jurisdiction, the fur- 
ther suggestion is offered that ‘‘sentences of 
vagrants should be cumulative; they should 
not be lodged in police stations or town lock- 
ups, and able-bodied vagrants must work or 
be imprisoned at hard labor; also, at least 
one compulsory labor colony for habitual 
vagrants, who should receive an indeterminate 
sentence, should be established in each state.’’ 
Here we immediately give up our misgivings 
and shout for joy. The writer is a veritable 
Daniel come to judgment. The very idea 
that we could in one day turn the tremendous 


Here is a suggestion which. 
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energy of this twenty: five million dollar prop- 
erty destroying army of tramps into a huge 
piece of public work machinery of twenty- 
five million dollar earning power capacity is 
almost supernatural in its resourcefulness. 
And by means of the further suggestion, 
to-wit, to make the sentences of all this vast 
army of tramps ‘‘indeterminate,’’ we get a 
sort of ninety-nine year lease on this piece of 
machinery that wonderfully adds to its value. 

Our contemporary quotes some mere news- 
paper editor as having the temerity to char- 
acterize these suggestions as ‘‘too severe and 
savoring over much of slavery.’’ But this 
criticism is rejected as ‘‘not obvious’’ and the 
argument is advanced that the remedy is 
clearly justifiable on the ground that the 
tramp is merely to be held until ‘‘he has 
demonstrated his willingness to earn an hon- 
est living.’’ How such demonstration should 
be made or how it would be possible under 
the tramp’s condition of enforced servitude is 
not made clear. But this is merely an inci- 
dental difficulty which could very easily be 
solved when the remedies proposed have been 
put into active operation. , 

The greatest difficulty, however, to the 
thoughtful student in attempting to agree to 
the acceptation of these, to say the least, 
very unusual remedies, lies in the fact that the 
extent of their operation is not altogether 
clear. Ifa ‘‘tramp’’ is not to be freed from 
his indeterminate sentence until he has ‘‘de- 
monstrated his willingness to earn an honest 
living’’ why may not the rule be reversed in 
order to bring within the class, to be thus 
ignominiously penalized, a large number of 
citizens whose ‘* willingness to earn an honest 
living’’ is very generally suspected by the 
communities in which they live: Moreover 
our contemporary itself suggests a serious 
consideration at that point in its editorial 
where it deems it wise to sound a note of 
warning to those who may be led to put these 
suggestions into form and operation, admon- 
ishing such that they may not always be able 
to tell who are and who are not vagrants and 
that, before applying the very effective and 
seemingly harsh remedies here proposed, they 
should make sure that the application of these 
remedies be so regulated as not to be ‘‘oppres- 
sive to unobjectionable travelers.’’ Here is 
a new term which will no doubt give the 
courts much trouble. What is an ‘‘unob- 





jectionable traveler???’ Many aman who is 
so well fixed that even the willingness to 
work has long since departed from him may 
for the glory and fun of the thing undertake 
to walk the railroad ties from New York to 
San Francisco, or possibly, a shorter dis- 
tance. Shall such a person be considered a 
vagrant? Shall he be subject to the liability 
of having imposed upon him all the penalties 
herein proposed to be inflicted upon vagrants, 
or shall he be held to be an *‘unobjectionable 
traveler ?’’ 

We have gone far enough to disclose the 
wonderful possibilities of this great question 
of criminal jurisprudence and to call attention 
to those considerations which make for good 
and those which make for evilin the proposed 
reforms. But since it is not the purpose of 
this JourNaL to propagate any particular 
character of reform legislation, we will not 
advance any intimation of our own private 
opinion but dismiss the entire consideration 
of this great question to the sober and sound 
jr dgment of our law-making bodies. 








NOTES OF IMPORTANT DECISIONS. 





CARRIERS—RIGHT TO RECOVER PENALTY FOR 
REFUSING A TRANSFER WHERE CASE IS MADE 
Up FOR THAT PURPOSE.—In the recent case 
of Johnston v. New York City Railway Co., 
104 N. Y. Supp. 812, the court effectively 
discourages a class of litigation from which 
many damage lawyers in New York ex- 
pected to reap a rich -harvest. The court 
held in that case that a street railway is not liable 
for refusal to give a transfer to one who becomes. 
a passenger solely to lay a foundation to sue for 
such refusal. The court further held that such. 
proof when disclosed cast discredit on all of 
plaintiff’s testimony. The court said: ‘This is 
an action to recover a penalty for a refusal by the 
defendant to give a transfer. The plaintiff in 
this case boarded a car at Wall and South streets, 
going north, paid his fare, and asked for a trans- 
fer for a Chambers istreet and Broadway car, 
which was given him. He then boarded a Chamb- 
ers street car going west, and told the conductor 
he desired to use the transfer for riding on a 
Broadway car going north. This right was re- 
fused him, and he was also refused another trans- 
ferfor the Broadway line, and on boarding a 
Broadway car was compelled to pay asecond fare. 
Since the trial of this case the appellate division, . 
first department, in the case of Nicholson v. N. 
Y. City Ry. Co., 103 N. Y. Supp. 695, has held 
that, to entitle the plaintiff to recover in actions. 
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of this character, it must be proven that the pas- 
senger became such in good faith, and for the 
purpose of going to some point on the line to 
which he wished tobe transferred. Prior to this 
decision the motive that prompted the passenger 
in making the trip had not been considered in 
determining whether or not such passenger could 
recover a penalty for being refused a transfer, and 
it is a reasonable presumption that in all the cages 
of this character, where the plaintiff recovered a 
judgment for a penalty, and where evidence was 
received tending to show that the passenger was 
riding for the purpose of being refused a transfer 
and then bringing an action, such evidence was 
not considered. It is true that the court, in the 
Nicholson Case, states that the evidence in that 
case was uncontradicted, that the ‘sole’ purpose 
of the plaintiff in Jaskicg for a transfer was to 
bring an action in case a transfer was refused, 
and that ‘thestatute * * * by express pro- 
vision precludes one from suing for a penalty 
who has no intent to go to a point on the connect- 
ing line but who takes the car merely for the pur- 
pose of putting himself in a position to bring an 
an action;’ and respondent’s attorney urges that, 
where the passenger testifies that he has an actual 
point of destination and business to transact at 
tat point. he is not precluded from recovering a 
penalty because he also testifies that one of his 
objects in taking the trip was to sue for the pen- 
alty if refused atransfer. This would be true if 
the court believed such testimony. 

In the case at bar, and in several others in 
which appeals are now pending in this court in 
actions of this character brought by the same 
plaintiff and others, the testimony shows many, 
and in some cases all, of the following facts, viz. : 
That the plaintiff has from five to fifty similar ac- 
tions, so many, in fact, that he is unable to give 
the exact number; thatthe trips to be made and 
the routes over which they are to be taken were 
planned in advance in the office of the plaintiff's 
attorney; that such trips were to be taken on cer- 
tain designated days, and the plaintiff then re- 
turned to the office of the attorney, where com- 
plaints were signed and sworn to, said com- 
plaints having been fully prepared in advance, 
except the filling in of the date and the route 
taken; that a summons was then attached to the 
complaint, said summons in many instances hav- 
ing been obtained prior to the time the trip was 
taken, and the summons and complaint then de- 
livered to the officer for service; that in some in- 
stances the plaintiff has walked several blocks 
away from the point where he could have takena 
ear which would have taken him to his des- 
tination without a transfer, in order to 
board a car upon which he knew or 
had reason to believe a transfer would be 
refused. In many of the cases now pen- 
ding upon appeal the plaintiff has testified to 
no business necessitating the making of the trip, 
and has admitted that one of his objects was to 
begin an action for the penalty, if refused a trans- 





fer. The testimony of a plaintiff is not always 
binding upon a courtorjury. Where the facts 
and circumstances disclosed by the evidence are 
so much at variance with the direct testimony of 
a witness as to cast a doubt upon its truthfulness, 
the mere declaration of an interested party is not 
to be given the greater credit. Such facts and cir- 
cumstances. if weighed and believed by the court, 
would justifiably result in a judgment for the de- 
fendant.”’ 








COURTS OF EQUITY—IN CASES OF 
NUISANCES COMMITTED BY RIPA- 
RIAN OWNERS. 


Introduction.—The broad principle in law 
is that where a man is in possession of 
land, entitled to the use of a stream of 
water which has been accustomed, from time 
immemorial to flow through it, he must take 
care that his property is so used and man- 
aged, or make such use of the water that 
other persons are not injured, and _ that, 
whether his property be managed or the 
stream be used by his own immediate serv- 
ents, or by contractors, or their servants. 
The injuries usually arising from the infrac- 
tion of this principle are in the nature of 
nuisances. This principle is suggestive of 
the maxim, ‘‘Use your property and rights so 
as not to injure those of others, or those of 
others collectively constituting the state.’’ In 
cases of this kind ample remedy at law is 
provided. The difficulty arises where 
injunctions are to be granted at the incep- 
tion of the proceedings before the suiters’ 
rights had been established in a court of law. 

Historical.—In an early case,! where a 
court of equity interfered by injunction 
against stopping lights before the law issue 
was tried, it was said, in argument: ‘‘Ona 
right to a water course or salt spring, if one 
working underground diverts the stream, and 
on motion the court is of opinion, the 
plaintiff has a right to prevent the injury dur- 
ing the hearing, it will be ordered to go in 
the meantime as before, as his lordship held 
in Lawten v. Lawten, which came out of 
Cheshire. It is only to keep things as they 
are, till a final determination.’’ In Finch v. 
Resbridger,? the Lord Keeper held that after 
a long enjoyment of a water course running 


1 Ryder v. Benthans, 1 Ves. 548, August 7th, 1750. 
22 Ves. 390. 
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vo a house and garden, through the ground of 
another, a right was to be presumed, unless 
disposed of by the other side, and the plaintiff 
was quieted in his enjoyment by injunction. 
So a plaintiff who had been in possession for 
a long time, of a water course, was quieted by 
injunction against the interruption of the de- 
fendant, who had diverted it, though the 
plaintiff had not established his right at law, 
and the court said such bills were usual. 
Bush v. Western, Prec. in Ch. 530. Where 
an order specifically to repair the banks of a 
canal, and stop gates, and other works, was 
refused, the court framed an order so as to 
obtain the effect, by restraining the defend- 
ants from preventing the plaintiff from navi- 
gating, using, and enjoying, by continuing to 
keep tke canals, banks, or works, out of re- 
pair, by diverting the water, or preventing it 
by the use of locks from remaining in the 
canals, or by continuing the removal of a 
stop-gate. On the filing of an information 
by the attorney-general at the relation of an 
individual, and a bill by ,the relater, the Lord 
Chancellor granted an injunction ex parte, on 
affidavit, to restrain a purpresture in the 
River Thames.* Lord Cranworth in moving 
the judgment of the House of Lords,‘ said: 
‘*Riparian proprietors are allowed to say, ‘we 
have all a common interest in the unrestricted 
flow of the water and we forbid any interfer- 
ence with it.’ This is a plain, intelligible 
rule, easily understood, and easily followed, 
and from which I think your lordship ought 
not to allow any departure.’’ The Lord 
Chancellor in a later case,® when applying 
the rule laid down by Lord Cranworth, said: 
‘You as a riparian proprietor, see something 
done, which is not at all to your detriment 
now, but may hereafter be greatly to your 
detriment, though you cannot precisely point 
out how, or to what extent, if you do not in- 
terfere, a right will be acquired against you, 
by which you will hereafter be affevted; and 
you have a right to say things shall remain 
exactly as they were.’’ That applies: with 
equal, if not with greater force, to a gase 
where a person says, ‘*‘I am at this moment not 
using the water for the purpose of watering 
cattle, or of wool washing, or for ary ot’er 
purpose, but it is to a certain extent clear and 


3 Attorney-General v. Johnson, 2 Wils. 87 (1819). 
4 Beckett v. Morris, Law Rep. 1 H. L., sec. 58 (1858). 
5 Groseley v. Lightower, 3 Eq. 279. 





undefiled, and you are pouring in an immense 
quantity of foul water into the river in front 
of my property; therefore I seek to restrain 
that which, in’ twenty years’ time will become 
a right. I think in that part of the case 
there can be no doubt at all, and I did not 
entertain much doubt about it at the hear- 
ing.”’ 

Again in Goldsmid v. The Lumbridge 
Wells Improvement Commissioners,* the 
court said: ‘*The interference of the court in 
cases of prospective injury very much de- 
pends, as I apprehend, upon the nature 
and extent of the apprehended mischief, 
and upon the certainty or uncertainty of 
its arising or continuing, and the fact 
of the nuisance having commenced raises 
a presumptisnof its continuance. This 
brings us to the question whether the 
nature and extent of the nuisance in this case 
is such that this court ought to interfere by 
injunetion to preveat it. I have throughout 
felt this point to be one of some difficulty. I 
adhere to the opinion which was expressed by 
me and the Lord Chancellor in the Attorney- 
General v. Sheffield Gas Consumers Com- 
pany.’ that it is not in every case of nuisance 
that this court should interfere; I think that 
it ought not to do so in cases in which the m- 
jury is merely temporary and trifling, but I 
think that it ought to do so in cases in which 
the injury is permanent and serious; and in 
determining whether the injury is serious or 
not, regard must be had to all the conse- 
quenees which may flow from it. In this par- 
ticular case, I think that regard: must be 
had not merely to the comfort or convenience 
of the occupier of the estate, which may only 
be interfered with temporarily and in a par- 
tial degree, but that regard must also be had 
to the effect of the nuisance upon the value 
of the estate, and upon the prospect of deal- 
ing with it to advantage; and I cannot but 
think that the value of this estate, and the 
prospect of advantageously dealing with it, is. 
and will be affected .by+the continuance off 
this nuisance. Upon this ground, and upon 
the ground of the water of the brook being 
rendered unfit for the use of the tenants and 
occupiers of the estate, I think that the inter- 
ference of the court in this case was done.” 


6 1 Ch. 348 (1866). 
43D. M. & G. 304. 
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In General.—-Courts of chancery, undoubt- 
edly, nave jurisdiction in cases of nuisance, 
but their interposition is very confined and 
rare in such cases and there is no disposition 
to extend the interference—still less to grant 
injunctions in them ex parte, or without 
notice of the motion. When, however, all 
proper parties are before the court, and a case 
of nuisance is stated, of such a nature as to 
be attended with extreme probability of irre- 
parable injury to property or health or com- 
fort, certainly an injunction would be 
granted.® To constitute a case for an injunc- 
tion it is not enough to show a nuisance.?® 
Lord Cranworth, L. C., said in this case when 
referring to the principal case: ‘‘It is quite 
clear the judgment of this court proceeded 
upon the assumption that there was a nuisance, 
though it would not interfere by injunction 
where the cost was so infinitesimal to the per- 
sons complaining,!° but if it is a continuing 
nuisance the court will not refuse an injunc- 
tion because the actual damage arising from 
it is slight.’’!! The principle upon which the 
court proceeds in restraining nuisances is that 
a clear and certain right to the enjoyment of 
the subject in question has been injuriously 
invaded, which, upon just and equitable 
grounds ought to be prevented.!? If the 


8 The Mayor of London v. Bolt, 5 Ves. 129; Attorney 
General v. Clever, 18 Ves. 217; Crowder v. Tinckler, 
19 Ves. 622; Attorney-General v. Johnson, 2 Wils. 
Cha. Cas. 102; Wynstanly v. Lee, 2 Swanst. 335; 
Hillary v. Walker, 12 Ves. 239; The Canons of St. 
Paul’s v. Criket, 2 Ves. 563; The Whitestake Com- 
pany, 17 Ves. 315; Attorney-General v. Benthans, 
1 Deih, 277, 1 Ves. S. 544; Anon., 1 Ves. 476; 
Anon., 2 Ves. 414; Anon., 2 Ves. 453; Attorney- 
General v. Nichol, 16 Ves. 336; White Church v. Hide,2 
Atk. 391; Hills v. University of Oxford, Vern. 275; 
East India Company v. Sandys, 1 Vern. 127; Anon., 1 
Vern 120; Mayor,of York vy. Pilkington, 1 Atk. 272; 
Wood v. Subcliffe, 8 Eng. L.& E. 217; Jesus College v. 
Bloom, 3 Alk. 262; Beardmire v. Leadwell, 3 Giff. 
683; Inchbold v. Barrington, L. R4 Ch. Ap. 388; 
Walker vy. Brewster, L. R. 5 Eq. 25; Attorney- 
General v. Ear! of Lonsdale, L. R.,.7 Eq. 387; Attor- 
ney-General v. Mid. Kent Railway Company and 
Southeastern Railway Co., L. R. 3 Ch. Ap. 100. 

® Broadbent v. Imperial Gas Co., 7 De G., M. & 
S. 461. 

107H. L. Cas. 6005; Jur. (N. S.,) 1818; 3 Jur. 
(N. S.) 221. 

lt Attorney-General v. Cambridge Consumers Gas 
Co., L. R.4Ch. Ap. 80; Soltan v. DeHeld, 2 Sims 


N.S. 133; Lord Cranworth in Broadbent v. Imperial 
Gas. Co.,7 De G., M. & G. 462. 

12 Soltan v. De Held, 2 Lein. (N. S.) 183; Cooke v. 
Forbes, L. R.5 Eq. 166; Attorney-General vy. Con- 
sumers Gas Co., L. R. 4 Ch. App. 71; Attorney- 
General v. Gee L. R. 10 Eq. 131; St. Helen’s Smelting 





legal right be doubtful, equity will not inter- 
pose before that question is determined, where 
the nature of the alleged injury does not 
strongly call for immediate interference. !* 
Where parties setting up a modus, or other 
exemption in opposition to a person's prima 


facie title and the questions of fact appear 


disputable, courts of equity usually esteem 
it a proper exercise of their jurisdiction to 
cause such questions to be determined by a 
jury, yet it belongs to the constitution of 
courts of equity to decide upon such matters 
of fact, if they think proper,!* and where the 
case is a clear one the exercise of this right 


may be a merciful saving of expense to all 


parties.15 So, where an issue has_ been 
directed, and the court of equity is satisfied, 
upon the whole record that the jury have 
come to a just conclusion, a new trial will not 
be directed, notwithstanding some evidence 
may have been rejected at Jaw, which ought 
to have been received.’* Held equity ought 
to grant injunction, where a defendant is tak- 
ing the substance of aplaintiff’s inheritance.!7 
In cases of trespass to prevent irredeemable 
mischief an injunction has been frequently 
granted.'® Where the plaintiff’s title to the 
property on which the waste was committed, 
is disputed by the answer, the court’s juris- 
diction has not been admitted,!* although in 
cases of patent rights where the legal title 
may be doubtful an injunction may be 
granted.?° Courts of equity are always open, 
and an injunction may issue in the vacation,?? 
but to exercise its jurisdiction a bill should be 
filed and the defendant served with a sub- 


Company v. Fipping, 11 H. L. Cas. 642; Walter v. 
Selfe,4 De G. & Sim. 322, 4 B. & S. 608; Crump 
v. Lambert, L. R. 3 Eq. 409. 

13 Winstanly v. Lee, 2 Swanst. 342; Morris v. Les- 
sees of Lord Berkeley, 2 Ves. Sen. 485; The Society of 
Gray’s Inn v. Doughty, 2 Ves. Sen. 453; Attorney- 
General v. Nichols, 16 Ves. 343. 

14Q’Connor v. Cook, 8 Ves. 536; Short v. Lee, 2 Jac. 
Walk. 486; Bullen v. Mitchell, 2 Price, 469. 

15 Bishop v. Chichester, 2 Brown, 163; Sec v. Hock- 
ley, 4 Price, 88; Mytton v. Harris, 3 Price, 25; Fisher 
v. Lord Graves, McClel. & Yonger, 379. 

16 Pemberton v. Pemberton, 11 Ves. 38; Hampson 
v. Hampson, 3N. B. 43. 

17 Thomas v. Oakley, 18 Ves. 186; Mitchell v. Dors, 
6 Ves. 147. 

18 Tunt vy. Tunt, 16 Ves. 130; Crockford v. Alex- 
ander, 15 Ves. 139. 

19 Norway v. Rowe, 19 Ves. 147. 

20 Bolton v. Bull, 3 Ves. 140. 

21 Temple v. The Bank of England, 6 Ves. 771. 
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poena.?? Laches may be a defense to an appli- 
cation for an injunction as well as upon bill.?# 

This brings us down to the case?* where 
the principles enunciated have been ap- 
plied to a recent case which suggested 
this article.?° In the former case Lord Jus- 
tice James said: ‘Then it was said, that the 
plaintiff alleges an obstruction, caused by 
several persons acting independently of each 
other, and does not show what share each had 
in causing it. It is probably impossible for a 
person in the plaintiff’s position to show this 
nor do I think it necessary that he should 
show it. The amount of obstruction caused 
by any one of them might not, if it stood 
alone, be sufficient to give any ground of 
complaint, though the amount caused by them 
all may be a serious injury. Suppose a per- 
son leaves a wheelbarrow standing in a way, 
that may cause no appreciable inconvenience, 
but if a hundred do so, that may cause a’serious 
inconvenience, which a person, entitled to use 
the way, has a right to prevent; and it is no 
defense to any one person among the hundred 
to say that what he does causes no damage to 
the complainant.’’ Likewise in the latter case 
the court holds ‘‘a riparian proprietor may 
maintain a suit in equity against several upper 
proprietors to restrain them, acting independ- 
ently, from polluting the stream by deposit- 
ing therein tanning refuse and filth, where the 
acts of all united and concurred in creating 
the nuisance and producing the injurious re- 
cult.’’ In effect these decisions hold that the 
acts complained of was remediable by injunc- 
tion, that as to the sufficiency of the com- 
plaint ic was not multifarious, and that the acts 
of several persons may together constitute a 
nuisance, which the court will restrain, 
though the damage occasioned by the acts of 
any one, if taken alone, would be inappre- 
ciable. 

American Law.—Courts of chancery have 
jurisdiction by injunction in cases of private 
nuisance, and they have concurrent jurisdic- 
tion with courts of law, though many cases 
will sustain a legal action which would not 


22 Maraseo, v. Briton, 2 Ves. Sen. 112; Attorney- 
General v. Nichol, 16 Ves. 339. 

23 Bankart v. Houghten, 27 Beav. 425; Senior v. 
Pawsen, L. R. 3 Eq. 330; Buxton v. James, 5 De G. 
&S. 80; Attorney-General v. Eastlake, 11 Hare, 205. 

2% Thorpe y. Benefit, 8 Ch. App. 650. 

2% Warren v. Parkhurst (N. Y). 78 N. E. Rep. 579. 





justify relief in equity.?® Equity has juris- 
diction to grant relief whenever a corporation 
maintains a private nuisance.?7 So a suit 
may be sustained to abate a nuisance, and 
also to determine the rights between the par- 
ties in the case.?* Likewise courts of 
chancery have jurisdiction to restrain nuis- 
ances which are injurious to the property of 
individuals.?® The foundation of jurisdiction 
in such cases rests in the pressing or imperious 
necessity, or where material and irreparable 
injury to the comfort and enjoyment of prop- 
erty will arise, or where the right is in 
danger of being destroyed, or where there is 
no adequate remedy at law.*® The real ques- 
tion in cases of this kind is one of fact; 
whether the annoyance or inconvenience is 
suchas materially to interfere with the ordin- 
ary comfort of human existence,or whether the 
injury arising from the matters complained of 
about the property is such as visibly to 
diminish the value of complainant’s property, 
and his comfort of enjoyment, or whether by 
lapse of time the right has been destroyed.*! 


2 Ramsey v. Chandler, 3 Cal. 90; Van Bergen v. 
Van Bergen, 2 Johns. Ch. 272; Parker v. Weienipisco- 
gee Lake Cotton & Woolen Mfg Co., 67 U. S. (2 Black) 
545, 171 . Ed. 333; Gardner v. Newburgh, 2 Johns. Ch. 
162; Belknap v. Belknap, 2 Johns. Ch. 463; Hammond 
v. Fuller, 1 Paige, 197; Belknap v. Trimble, 3 Paige, 
577; Reid v. Sifford,6 Johns. Ch. 19; Lyon v. Me- 
Laughlin, 32 Vt. 423; Mervifield v. Lombard, 13 
Allen, 16; Woodward v. Worcester, 121 Mass. 245; 
Harris v. Mackintosh, 183 Mass. 230; Campbell v. Sea- 
man, 63 N. Y. 583; Chipman v. Palmer, 77 N. Y. 51; 
Varney v. Pope, 60 Me. 127; Coe v. Winnipiscogee 
Mfg Co., 37 N. H. 263; Blaisdell v. Stephens, 4 Nev. 17; 
Railroad & Coal Co. v. Richards, 57 Penn. 142; Seeley 
v. Alden, 61 Penn. 302; People v. Chicago, 53 Ill. 424; 
Clark v. Stewart, 56 Wis. 154; Lockwood v. Lawrence, 
77 Me. 297; Draper v. Brown, 115 Wis. 361; Hillman 
v. Newington, 57 Cal. 56: Warren v. Parkhurst, 78 
N. E. Rep. 579. 

27 Fall River Iron Works v. Old Colony & F. R. R. 
Co., 87 Mass. (5 A 

28 Carlisle v. Cooper, 18 N. J. Eq. 241. 

29 Peck v. Elder, 6 Chan. Sent. 383, 5 N. Y. Sup. Ct. 
(3 Sandf), 126. 

30 Gardner v. Newborgh, 2 Johns. Ch. 165; Parker 
v. Winnipiscogee Lake Co., 67 U. S. (2 Black.) 545; 
Varney v. Pope, Me. 195; Sprague v. Rhodes, 4 R. I. 
301; Parker v. Company, 2 How. 551: Bamham 
v. Kemple, 44 N. H. 99; Lyden v. McLaughlin, 32 Vt. 
423; Ingraham v. Dannell, 4 Met. 118; Wilson v. Min- 
eral Point, 39 Wis. 160° Blaisdell v. Stephens, 4 Nev 
17; Porter v. Whitman, 17 Me. 294; Morse v. Machias 
Power Co., 42 Me. 127; Boyce’s Exr’s v. Grundy, 3 
Pet. 215; Beleup v. Trimble, 3 Paige, 601; Webber v. 
Gage, 39 N.'H. 186; Merrifield v. Lombard, 13 Allen, 
18; Cadigan v. Brown, 120 Mass. 494. 

31 Ross v. Butler, 4 C. E. Green (N. J.) 294; Fish v. 
Dodge, 4 Denio, 311; Peck v. Elder, 3 Sandf. 126 
Catlin v. Valentine, 9 Paige, 575; Wesson v. Washbu 








434 


CENTRAL LAW JOURNAL. 


No. 23 








Laches may be set up as a defense where an 
application for an injunction is made by way 
of bill or information.*? As to the question 
of multifariousness in Woodruff v. North 
Bloomfield Gravel Mining Co.,** the court 
sustains the position taken by Lord Cotter- 
ham,. in Campbell v. Mackay,** where 
he remarked: ‘‘To lay down any rule, 
applicable universally, or to say what con- 
stitutes multifariousness, as an abstract 
proposition, is, upon authorities, utterly im- 
possible. Every case must be governed by 
its own circumstances, and as these are as 
divercified as the names of the parties, the 
court must exercise a sound discretion 
on the subject. While parties should not 
be subject to expense and inconvenience in 
litigating matters in which they have no in- 
terest, multiplicity of suits should be avoided 
by uniting in one bill all who have an interest 
in the principal matter in controversy, though 
the interest may have arisen under distinct 
contracts.’’ But it is a well settled and lead- 
ing principle of equity that, when a decision 
is rendered upon any particular subject mat- 
ter, the rights of all persons whose interests 
are immediately connected with the decision 
and affected thereby, shall be provided for as 
far as sound reason and discretion will per- 
mit.*5 In regard to private nuisances the 
general principle may be stated that where it 
is not certain, but only contingent, whether 
the act sought to be enjoined, will be a nuis- 
ance or not, the court will not interfere until 
the fact of its being a nuisance has been 
established by an action at law, unless the 
application for an injunction is supported by 
strong and unanswerable proof of nuisance. *® 
As to the question of joinder of parties de- 
fendant the general principle may be stated 
that where the actsof several persons constitute 
a nuisance, although acting independently of 


Ircn Co., 18 Allen, 95; Barnes v. Hathorn, 54 Me. 124; 
Rhodes v. Dunbar,7 Am. Law Reg. (N.S.) 41; David- 
son v. Isham, 1 Stockt. (N. J.) 207; Walcott v. Melick, 
8 Stockt. (N. J.) 207. 

82 Pillow v. Thompson, 2 Lex. 206; Tash v. Adams, 
10 Cush. 252; Fuller v. Melrose, 1 Allen, 166; Bassett 
vy. Company, 47 N. H. 426; Peabody v. Flint, 6 
Allen, 52. 

8316 Fed. Rep. 25. 

4 7 Sim. 564 and in 1 Mylne & Craig, 603. 

% Draper v. Brown, 115 Wis. 361; Lockwood v. 
Lawrence, 77 Me. 297; Woodruff v. N. Bloomfield 
Gravel Mining Co., supra; Warren v. Parkhurst, 
supra. 

% Simpson v. Justice, 43 N. C. 115. 





each other, the court will restrain, though the 


damage occasioned by the acts of any one, if 


taken alone, would be inappreciable.*7 

The leading case*® discusses the various 
subjects herein presented. In it, the court 
heid, that an injunction would lie where the 
same relief is asked against all claiming a com- 
mon right, and the general acts are alleged and 
proved against all as contributory to the same 
nuisance, and where the object of the billis 
single, to establish and obtain relief for one 
claim, in which all the respondents may have 
different and separate interests’; that the re- 
sult of these several acts complained of com- 
bines to produce whatever damages or injury 
the complainant suffers, and in equity consti- 
tutes but one cause of action, and is not mul- 
tifarious; that injuries 
affecting waters, including the obstruction, 
diversion, or pollution of streams, afford 
sufficient ground for equitable interference, 
on the ground of restraining irreparable mis- 
chief; that where a nuisance is claimed to 
exist, the fact of its existence should, ordi- 
narily be established by a suit at law before a 
court of equity will interfere, hut where irre- 
parable.injury will result: without such inter- 
ference, or where the nezessity is imperious, 
or where adequate compensation for the injury 
arising therefrom may not be obtained at law, 
or, if continued would lead to a multiplicity 
of suits, courts of equity will interfere; that 
the rights of riparian proprietors upon a nat- 
ural stream are not absolute but qualified, 


nuisances and 


and each party must exercise his own reason- 
able use of the water, as it flows past or 
through his land with a just regard to the 
like reasonable use by all others who may be 
affected by the acts; that the reasonable use 
depends upon the circumstances in each par- 
ticular case, and that then is a proper joinder 
of parties in a case of this kind. 
F. BrEcHeER. 
Toledo, Ohio. 


87’ Hillman v. Newrington, 57 Cal. 56; Woodruff v. 
North Bloomfield Gravel Mining Co., 16 Fed. Rep. 25; 
Lockwood vy. Lawrence, 77 Me. 297; Draper v. Brown, 
115 Wis. 361; Warren v. Parkhurst, 78 N. E. Rep. 579. 

388 Lockwood v. Lawrence, 77 Me. 297, 52 Am, 
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LIBEL—WORDS LIBELOUS PER SE. 





DUST SPRAYER MFG. CO. v. WESTERN FRUIT 
GROWER. 





Kansas City Court of Appeals. Missouri. June 24,1907. 
Rehearing Denied July 8, 1907. 

A letter published in afruit growers’ magazine, 
stating that the writer had tsed as a dust powder 
for his trees the general formula recommended by 
plaintiff, and giving that formula, while it did not in 
terms refer to plaintiff as engaged in the manufacture 
and sale of dust powder, was sufficient on demurrer 
to the petition in an action for libel embodying such 
letter, where it was also alleged that plaintiff was en- 
gaged in the manufacture and sale of dust powder 
containing the same ingredients mentioned in the 
publication, and charged that the writing was libel- 
ous. 

A letter published in a fruit growers’ magazine’ 
stating that the writer had used as a dust powder for 
his peach trees to prevent brown rot the general for- 
mula recommended by plaintiff, and giving that for- 
mula, and declaring that the use thereof proved to be 
disastrous, and came near ruining the trees, and killed 
nearly all the small bearing limbs, and asking for the 
experience of others who had used the powder to 
control leaf curl, was not libelous per se, since it only 
related to the quality of article which plaintiff manu- 
factured and dealt in. 


Broappus, P. J.: This appeal is from the 
action of the court sustaining a demurrer to 
plaintiff’s petition. The petition is as follows: 
‘¢Plaintiff states for its cause of action that it isa 
corporation duly organized, and now is, and has 
been for the past five years, engaged in the busi- 
ness of manufacturing dust spraying machines, 
and also dust powders, in Kansas City, Mo., used 
for the purpose of spraying fruit trees, forest 
trees, and shrubbery. That the defendant isa 
corporation, and now is, and was at the dates 
hereinafter mentioned, engaged in printing and 
publishing the Fruit Grower, at St. Joseph, Mo., 


‘ being a publication published in the interest of 


fruit growers of the United States and foreign 
countries, That said defendant bas no place of 
business or office in Jackson county, Mo. ‘That 
plaintiff's cause of action accrued in Jackson 
county, Mo. That said Fruit Grower is published 
monthly and has a large circulation in Jackson 
county, in the state of Missouri, as well as 
through the entire state of Missouri, and many 
other states of the Union and in foreign countries 
and that the December number of said Western 
Fruit Grower was largely circulated in the county 
of Jackson, in the state of Missouri. That there 
was published in the December issue, 1905, and 
being volume 16, No. 12, of said Fruit Grower, 
the foilowing defamatory and libelous article of 
and concerning the plaintiff, to wit: ‘Using the 
Dust Sprayer in Winter. Can any one tell me 
whether using the dust spray in winter time, say 
in January or February, while the trees are dor- 
mant, will control the leaf curl of peach trees? 
Heretofore we have controlled the fungus by 
using liquid Bordeaux while the trees are dor- 





mant, but some of our orchard lands are so rough 
and hilly that we cannot get over them with 
liquid outfits. Hence we want to know about the 
effectiveness of the dust formula to use. Our 
Georgia Experiment Station has not tried this 
method. I wish to state for the benefit of others 
that I used the dust sprayer to prevent brown rot 
of peaches, and came near ruining my peach 
trees. The injury to the trees is very great. 
They were not nearly defoliated, but nearly all 
the small bearing limbs were killed. [ used the 
general formula, as recommended by the Dust 
Sorayer Manufacturing Company, Kansas City, 
Mo. Luckily I used it on only about 2,000 trees. 
The general formula consists of twenty-five 
pounds of sulphur, five pounds of paris green and 
five pounds of ‘‘Sal Bordeaux’’ to 200 pounds of 
dry-slacked lime. I consulted with the manu- 
facturers and used their machine, and they 
assured me this dust would not injure the tend- 
erest foliage, but my experience was disastrous. 
I want to know the experience of some one who 
has used the dust to control leaf curl. How about 
dust spraying when trees are dormant?—W. T. 
C., Rome, Ga.’ That the dust so used by the 
writer of said article was the formula used therein 
described, and that said} dust so used on said 
2,000 peach trees and referred to in said article, 
was manufactured by plaintiff in Kansas City, 
Missouri, and was sold by plaintiff to the writer 
of this article, and that said dust was properly 
manufactured, and did not injure, damage, or 
kill the peach trees therein described. That the 
only dust manufactured by plaintiff and used in 
spraying peach trees is of the same character as 
was used by the writer of said article and so pur- 
chased from plaintiff. That the writer of said 
article had before said publication used the dry 
dust referred to upon his own orchard success- 
fully, and defendant well knew such fact. That 
by said publication defendant meant and intended 
to charge, and also by the readers of said 
article understood to mean and charge, that 
this plaintiff, the Dust Sprayer Manufacturing 
Company, was engaged in the business of manu- 
facturing and selling a dust powder that was un- 
fit for use in the spraying of fruit trees, and es- 
specially in the spraying of peach trees, and that 
by the use of said powder a large orchard of peach 
trees had been killed. Plaintiff further states 
that it is not true that the dust powder manufact- 
ured by it and used by the writer of said article 
will in any manner injure peach trees, and that 
defendant well knew that said powder had been 
successfully used in nearly every state in the 
Union, as well as in many foreign countries. 
Plaintiff states that said publication herein com- 
plained of, in all of its meanings and innuendoes, 
and in its context and purpose, was willingly, 
wantonly, and maliciously made by defendant, of 
and concerning the plaintiff, Dust Sprayer Man- 
ufacturing Company. That the same was and is 
false, and was known by the defendant at the 
time of the publication thereof to be false. That 
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the same was and is designed to deprive plaintiff 
of the public confidence of the fruit growers of 
the United States and foreign countries, and 
thereby injure the plaintiff in the business as a 
manufacturer and seller of said dust powder. 
That plaintiff bas sold the same kind of powder 
used by the writer of said article in 42 of the 
states and territories of the United States, and has 
exported the same to Canada, British Columbia, 
New Zealand, West Australia and Victoria. That 
by reason of said publication plaintiff has been 
damaged in the sum of $2,250, actual damages, 
and that by reason of said willful, wanton and 
malicious acts, and as an example to other wrong- 
doers, and as a punishment to defendant, it should 
be required to pay plaintiff punitive damages in 
the sum of $2,250. Wherefore plaintiff asks judg- 
ment in the sum of $4,500, together with its costs 
of suit.” 

The question raised by the demurrer is that the 
alleged publication does not constitute a libel 
per se, and, as no special damages are alleged, the 
action cannot be maintained. The publication 
does not in terms refer to the plaintiff as en- 
gaged in the manufacture and sale of the dust 
spraying powder; but the petition alleges asa 
fact that it was, and the colloquium is that the 
writing was defamatory and libelous of the 
plaintiff. In cases like this, where the language 
is doubtful, the court on demurrer will ascertain 
if there is anything in the language which by 
reasonable intendment is actionable. McGinnis 
v. Knapp & Co., 109 Mo. 139, 18 S. W. Rep. 
1134, ‘In determining the force and effect of the 
alleged libelous words, though the meaning of the 
words used cannot be extended by innuendo be- 
yond the natural import of the words charged to 
be defamatory, yet, in determining the meaning 
of the words of which the complaint is made, it is 
entirely legitimate to consider the meaning to be 
imputed to them, while at the same time consid- 
ering extrinsic facts and circumstances with 
which such words are connected.’’ Jd. Applying 
this rule of construction, taking into considera- 
tion the extrinsic fact that plaintiff was engaged 
in the manufacture and sale of a dust powder con- 
taining the same ingredients mentioned in the 
publication, we may conclude that the natural 
import of the words bad reference to such pro- 
duct of the plaintiff's business. 

This much conceded, it remains to be seen 
whether the words themselves contain defama- 
tory matter constituting libel. There isnothing 
in the publication of adefamatory character in 
reference to the plaintiff; nothing to the effect 
that they are willingly and knowingly manufac- 
turing a product that is unfit for the purpose it is 
recommended. No moral turpitude is imputed to 
plaintiff in the language used. All that can rea- 
sonably be inferred is that the compound proved 
to be disastrous as prepared and applied by the 
writer of the article. He does not say that it is 


net what it purported to be, but only that it 
oved so when he used it. And it appears that he 





was not satisfied with his own experient, but calls 
for information from others who may have tested 
it. The plaintiff's product is an article of com- 
merve manufactured for the express purpose of 
curing certain diseases prevalent among fruit and 
forest trees. The words only relate to the quality 
of the article which plaintiff manufactures and in 
which it deals. In Tobias v. Harland, 4 Wend. 
(N. Y.) 537, it was said, by Marcy, J.: ‘*No in- 
stance can be found, I believe, where an action has 
been sustained on words for misrepresenting the 
quality of ary single article which a person has 
for sale, unless special damages are alleged and 
proved.”’ In Victor Safe & Lock Co. v. Deright, 
147 Fed. Rep. 211, 77 C.C. A. 487, it is held: 
‘*By the law of libel, defamatory language is ac- 
tionable without special damages, when it contains 
an imputation upon one as an individual, or in 
respect to his office, profession, or trade, but is 
not actionable whenitis merely in disparagement 
of one’s property, or of the quality of the articles 
which he manufactures, or sells, unless it occas- 
ions special damages.’’ And such is the law as 
held by the Supreme Court of Massachusetts in 
Dooling v. Budget Co., 144 Mass. 258, 10 N. E. 
Rep. 809, 59 Am. Rep. 83. ‘*Where writings are 
not libelous in themselves, there can be no recov- 
ery at allunless pecuniary injury has been sus- 
tained by reason of the publication.’’ Walker v. 
Best (Sup.), 95 N.Y. Supp. 153. ‘The distinction 
is clear. Had the article contained a charge im- 
puting wrongdoing such as to affect its standing 
in the commercial world, the publication would 
have constituted a libel per se; but no such con- 
struction can be reasonably drawn from the 
publication. At most, it only amounted toa criti- 
cism of the product of its manufacture. 

The plaintiff, to sustain its petition, relies on 
McGinnis v. Knapp & Co., supru; St. James Mil- 
itary Academy v. Gaiser, 125 Mo. 517, 28 S. W. 
Rep. 851, 28 L. R. A. 667,46 Am. St. Rep. 502. In 
the former case, the plaintiff was charged with cor- 
rupt practice as a member of the legislature and 
as a lawyer. In the latter, the aeademy was 
charged with fostering dancing, conduct alleged 
to be antagonistic to the teachings of the Chris- 
tian Churehes. The court held that it was a 
question for the jury to say whether dancing was 
immoral. In Minter v. Bradstreet Co., 174 Mo. 
447, 723 S. W. Rep. 668, the publication stated that 
plaintiffs were behind and could not meet current 
indebtedness. In Midland Publishing Co. v, 
Trade Journal Co.,108 Mo. App. 223, 83 S. W. 
Rep. 298. it was held that the publication was 
equivalent to a charge that plaintiff hud been 
guilty of deceit and dishonorable trickery in the 
conduct of its business. In all these cases the at- 
tack was upon the individual or a particular firm 
or corporation. And in all except one moral tur- 
pitude is charged, and in the exception the plain- 
tiff, a trading concern, is charged with inability 
to meet its indebtedness. Those cases belong to 
a clearly distinctive class from tbat under consid- 
eration, 


The cause is affirmed. All concur. 
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Notre—Where Writings are not Libelous Per Se 
there can beno Recovery Unless Special Damage is 
Alleged and Proved.—The principal case is interest- 
ing, but there can be no doubt that the opinion of the 
court was based upon the right grounds. There was 
no moral turpitude charged in the publication. The 
writer of the letter which the defendant published 
merely stated that he had used the dust powder form- 
ula prescribed by the plaintiff on his peach trees and 
that the use of it came near ruining the trees, killing 
all the small bearing limbs, and asked for the exper- 
ience of others. It would seem as though such a case 
was one where, even if damage were alleged and 
proved, would still depend upon the proof as to the 
manner of making up of the formula by the writer of 
the letter. If the evidence showed that he had used 
reasonable care in the making up of the formula there 
could then be no doubt but that, if injury followed as 
stated, he had a perfect right to make the inquiry 
through the paper. If other parties had not had such 
an experience but had used it successfully it could be 
answered by the many persons who had used it and 
the plaintiff must have known where to find such 
persons. If the facts showed a fair test and the conse- 
quences were as stated the writer of the letter was 
merely doing his duty in making it known, and the 
paper had a right to make the inquiry, in view of the 
importance to its many subscribers who ought to 
have been put on their guard in view of the exper- 
ience published. It wouldseem that such a publica- 
tion should be protected by public policy where it 
would reach those who might profit by it. There 
could be noimplied malice in the statement of a fact, 
the experience of a grower who wanted to under- 
stand if it was his own fault or that of the formula, or 
any other reason. If others had had the same exper- 
ience it would tend to prove the formula a bad one. 
The object was for the good of the subscribers to the 
defendant’s publication. It would seem to come near 
to being of the class of cases such as that of Captain 
Thomas Baillie, 21 Howell’s State Trials, 2. 

Captain Bailiie was ruled to show cause why he 
should not be held for contempt for writing a certain 
pamphlet directed to the commissioners and govern- 


ors of the Royal Hospital for seamen at Greenwich, 


whicb charged the officers in charge of sbuses, neg- 
lect and corruption in its management. In this case 
Lord Thomas Erskine was employed, it being his 
first case, he having been called to the bar on the last 
day of the term preceding. Mr. Erskine spoke from 
the back row of the court. It is said that the expres- 
sions of delight and admiration which this speech ex- 
cited in Westminster Hall have never been paralleled 
there. Jd. note, p.31. Mr. Erskine laid down the fol- 
lowing propositions with reference to Captain Baillie: 
Whois he? Whatis his duty? What has he written, 
and what was his motive? He then went on to show 
that he was the lieutenant governor of Greenwich 
Hospital; that his duty, “in the treble capacity of lieu- 
tenant governor, director, and general governor,-in 
conjunction with vthers to watch over the internal 
economy of this sacred charity, to see that the setting 
days of these brave and Godlike men are spent in com- 
fort and peace, and to see that the ample revenues 
appropriated are not misapplied. He has written 
that this benevolent and politic institution has degen- 
erated from the system established -by its founders; 
that its governors, consisting of alarge number of 
illustrious names, but whose different labors and im- 
portant offices in civil life, rendered a deputation 





neces@&ry for the ordinary government of the hospital. 
He wrote to those whose duty it was to hear and cor- 
rect the abuses.’”” The publication in the principal 
case, was merely directed as an inquiry to those who 
had used the formula and while it stated that one 
party had used it to his disadvantage it made inquiry 
of others who had used it to obtain the truth about 
the matter. There wasa fair field left open to the 
plaintiff to offset the experience of the fruit grower 
who had reported a bad result from the use of the 
formula. It is a case where the public interest was at 
stake. A man who is promulgating a formula for use 
on peach trees to prevent brown rot, ought, as a mat- 
ter of fact, to be glad of such information himself so 
as to reduce its strength to a point where there would - 
be no danger, otherwise he could not be regarded as 
asafe advisor. The ascertainment of the fact would 
result to his advantage as well as the general public and 
he ought not to complain of a showing which would 
result eventually to his benefit. His formula might 
be and probably would prove fully as efficient by re- 
ducing its strength. Inthe Baillie case it was held 
that he was merely acting in the line of his duty as 
lieutenant governor of the hospital to notify those 
whose duty it was to correct the abuses of which he 
complained. There could be no libel in that even though 
he had been shown to have been mistaken, without 
proof of malice. Norcould there be a libel in saying 
or in publishing the statement of another to the effect, 
that he bad ruined his trees by using a certain formula. 
To a greater or less extent each case must depend 
upon its own surrounding circumstances and it is 
hard to see how a hard and fast rule can be laid down 
so as to hold a publisher, even though special damages 
are alleged and proven in acase like the principal 
one, where it could be shown that a party had made a 
test of a formula with the results as shown above. 
Butit would have to appear that good faith had 
been used in discovering to the world the fact that 
such injury was, in fact, the result of a fair test. 


That is to say, it would be the duty of the publisher of 
the fact to ascertain that the party whose experience 
was for publication was acting in good faith 
in order to promote the interest of those 
whose interests might be affected rather than a 
malicious effort to do injury to the premulgator of 
the formula. It is a fact, well known to fruit grow- 
ers, that many of the formulas promulgated by the 
United States government were found to be injurious 
when applied to the foliage of trees. No one could 
say the government had not acted in good faith in the 
promulgation oftbem. It was through experience 
that these formulas were reduced to proper propor- 
tions to become effective without injury to trees un- 
der all circumstances. s 

A formula might result in no injury at all to foliage 
which was fully matured and upon tender foliage 
just bursting forth in the spring might do great dam- 
age. One of the objects of a responsible paper like 
the Western Fruit Grower, isto keep its readers 
posted and call attention to just such experiences and 
public policy, in the nature of such undertaking, 
should give it the widest latitude, in order that it 
may promulgate every kind of knowledge which 
would be a help to its readers. For this reason it 
seems to us that the rule applied inthe Baillie case, 
supra, should apply. W. A. GARDNER. 
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‘JETSAM AND FLOTSAM. 





THE PEOPLE, THE RAILROADS AND THE GOVERN- 
MENT. 


A cheering sign of the times is the publication, in 
pamphlet form, of an article contributed toan eastern 
mavazine by Mr. B. F. Yoakum, chairman of the exe- 
cutive committee of the Rock Island and Frisco line, 
entitled: ‘The People, the Railroads, and the Goy- 
ernment.” In this article, Mr. Yoakum admits that 
the public has the right to regulate railroads and to fix 
reasonable rates, to abolish discriminations, to super- 
vise and limit issues of securities, and to insist upon 
publicity in the affairs of the railroad companies. 

This article, at the time of its publication in July, 
excited the same kind of interest that an article by a 
protected manufacturer in favor of free trade, or one 
by a Tammany boss in favor of the merit system in the 
civil service, would excite. Heretofore the attitude 
taken by prominent railroad men, with few excep- 
tions, has been one of more.or less open defiance of 
the government, state and federal. Whatever legisla- 
tion has been enacted in the direction of railroad 
regulation has been enacted in spite of vigorous op- 
position, often by methods which could not stand the 
light of day, on the part of the railroad companies, 
and, after its enactment, had been persistently 
assailed or evaded. If they have not openly joined in 
the late Mr. Vanderbilt’s denunciation of the public, 
they have generally insisted that the railroads were 
private property, and that, at least as far as their 
charges were concerned, the government had no more 
right tocontrol them than to fix the prices of mer- 
chants and manufacturers. There have been afew 
instances of railroad men holding conspicuous posi- 
tions, such as Mr. Stickney of the Chicago & Great 
Western, far-sighted enough to see that this attitude 
could not be maintained by the railroads without ulti- 


‘mately creating a state of public opinion which would 


lead to extreme measures of reprisals, such as the 
passenger rate laws of the past year; but it is hardly 
necessary to say that these men were, like the prophets, 
without honor in their own land. 

However unsatisfactory the attitude of the railroads 
to the public may seem, it contrasts most favorably 
with their attitude twenty or thirty years ago. There 
was at that time no pretense of justice in fixing 
railroad rates or any hesitation about giving different 
rates to different shippers. Many oftbe railroads at 
that time were run upon principles not much supe- 
rior to those prevailing in Mr. Fagin’s famous school. 
‘“*What the traffic would bear’ was the ideal standard 
of rate-makers, and was departed from only under 
stress of competition that could not be prevented by 
pools and other devices. 

About twenty-four years ago a western railroad 
suffered a serious financial loss through the collapse 
of its bridge across the Missouri river. On the follow- 
ing day the general freight agent advanced rates on 
many classes of local freight. for the purpose of sad- 
dling upon the community the cost of rebuilding the 
bridge. Such an incident could not occur at the 
present time, butit was the ordinary way of doing 
business in those days. No one was surprised at it. 
No one was ashamed ofit. It isevident that the pub- 
lic conscience has been moving rapidly in the last few 
years, and Mr. Yoakum’s article is one of the best 
evidences of that fact.—National Corporation Re- 


porter. 





CORRESPONDENCE. 





AMERICAN FETISH WORSHIP OF FORMS AND RULES. 


Editor of the Centrat Law Journal: 

Iam just in receipt this morning of the CENTRAL. 
LAW JOURNAL of yesterday and was delighted to read 
on the first page the editorial on ‘‘American Fetish 
Worsbip of Forms and Rules,” only that I regret same 
was not stretched to greater length, as I have no doubt 
that our limping laws, and our no less cripple system 
of administering them would have furnished a fruitful 
source ofexamples. To me it seems that our lawyers 
and judges generally are so deeply imbued with this 
fetish worship that their minds are almost totally for- 
getful of the real purposes of justice, and that the 
absurd delays caused by these roundabout processes 
amounts to adenial of justice even where, as it were 
by accident, a final judgment strikes the proper 


| place in the target. Especially in some localities and 


generally over this country this evil is so deeply 
rooted that it would appear as if it were necessary to 
burn all our law books and start out with Herbert 
Spencer’s ‘Principles of Ethics” in order to make a 
right start and always keep common sense and the 
indestructible laws of nature before our eyes as we 
go along. 

How true it is thatforms and technicalities are not 
worthy to take up the time of a serious court, and 
that where the substance of the facts in the case can be 
ascertained through some trustworthy medium, what- 
ever it may be, same ought to be accepted. How more 
simple it would be if a lawyer would be restricted in 
his pleading to state his case as briefly as possible 
without a single useless repetition and witha total 
elimination of all useless verbiage, and that all deeds, 
contracts, etc., would be framed in the same spirit, 
and the purport of words be given their full inter- 
pretation. How much more expeditious and direct a 
trial would be if the judge would briefly examine the 
jury and ask the questions to the witnesses, with 
the privilege tothe lawyer to call his attention to 
some fact he may have overlooked or forgot to ques- 
tion on, and then if the judge would express his opin- 
ion as to where he thought justice was to be had, 
giving full reasons for the same, then if the jury after 
having retired to consider the judge’s opinion came 
back not satisfied with same then the lawyers on each 
side could make their argument and the jury to give 
their verdict after; butif the opinion of the judge, 
with his reasons in support, was approved, the jury 
would at once enter their verdict confirming the same. 
With such a method 1nd the exclusion of all delays 
arising from forms and technicalities just consider 
how expeditious would be the course of justice and 
what asaving financially to each county. Why, the 
money saved would be considerable enough that with 
it could be hired leading sociologists from our great 
universities to give lecture courses the year round to 
the public gratis on their social rights and duties. 
And what countless blessings and happiness for every 
one would such a change naturally bring about. 

Now, again, what a lot of useless labor to the law- 
yer and expense to his client is our vicious system of 
titles to lands. Whatis the use to have alaw which 
states that after possession under color of title for 
seven years with payment of taxes, title is assured, 
and still practically suffers the custom to exist to 
search the chain of title from the government down 
to discover errors and correct same with affidavits or 
get a billin court to quiet title, this is all nonsense. 
Besides the status of land ownerships could be shown 
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by a much better and inexpensive method tothe pub- 
lic, and this is the way it could be done. The county 
court house is generally large enough and on its walls 
could be hung huge cardboards showing all the lots 
and blocks of the different wards or divisions of the 
county seat and the other villages and towns of the 
county, with also all the different towns and sections, 
and each lot and parcel of land shown large enough so 
that the owner’s name could be written across the 
same, and aseries of peg holes around the border of 
the premises where pegs could be inserted showing 
the nature of incumbrance on the land, such as a 
judgment, mechanic’s lien, mortgage, tax sale, ete. 
Then it becomes obvious how easy it would be for 
anyone to find out at a glance the condition of a title, 
provided thattheseven years’ law above mentioned 
would be given its proper import, and if a party 
desired to have details on the nature of incum- 
brances on a parcel of land from the pegs he could 
quickly refer to the records which would give the 
instrument or facts in full. 

These are buta couple of examples to show how 
the thousand and one things under our law system and 
its administration could be simplified, made reasonable 
and just, and economic, if men generally were not so 
selfish and would develop in themselves enough of the 
principles of justice to be willing to render, at least to 
some extent, each one his own, and not to neglect the 
common welfare in all things. But the secret of the 
trouble is that society generally has to be educated 
intoa proper understanding of justice. We would 
have to start it wellin the schools and develop it 
further through the lecture system later until a large 
number enough come persuaded that the highest 
good of each must depend on the highest good of all, 
and the nature of this summum bonum explained, so 
that it will become obvious that we cannot afford in 
a community to neglect the needs and the interests of 
any one whoever he may be; that we may come to 
have a paternal solicitude for each and all individuals 
in any community and will not rest until we feel sat- 
isfied that each is receiving his due share of attention, 
of work, of opportunity, of distinction and of reward. 
It is not intelligence thatis lacking. We know very 
well what would have to be done to give a fair chance 
to each one to be happy, but we would have to sacri- 
fice vested, selfish interests on the altar of publicjus- 
tice and this we shrink from and we fight against at 
every point. The one path leads to life, the other to 
death; which shal! we follow? 

Yours very truly, 
JOSEPH I. GRANGER. 

Kankakee, III. 








BOOK REVIEWS. 





ALGER AND SLATER’S NEW YORK EMPLOYERS’ LIA- 
BILITY ACT. 


The second edition of this splendid local work on 
the New York Employers’ Liability Act by Hon. 
George W. Alger, of the New York bar. Mr. Slater 
was the author of the New York bill and his famili- 
arity with questions arising under this class of legis- 
lation qualifies him to discuss the proper construction 
of this act. Mr. Alger’s discussion is not limited to 
decisions on the New York act, but discusses the acts 
of other states, including the Federal Act, and many 
of his suggestions are generally helpful to practition- 





ers in other states where similar legislation is in force. 
Over fifteen hundred cases are cited. 

Printed in one volume of 291 pages and published 
by Matthew Bender & Co., Albany N. Y. 





CHILDS ON SURETYSHIP AND GUARANTY, 


A splendid text-bookon the subject of suretyship and 
guaranty has just been prepared by Mr. Frank Hall 
Childs, late lecturer on that subject at the Chicago- 
Kent College of Law. The discussion of this subject, 
although in Hornbook form, is so full and so original 
in its suggestions for solution of some of the most in- 
tricate questions of law that we can heartily recom- 
mend it tothe practitioner as well as the student. 
The author’s point of view can be very clearly ascer- 
tained from the following quotation from the author’s 
prefatory observations: ‘The aim of this work is 
to present the principles of the modern law of surety- 
ship completely and correctly, in a concise and sys- 
tematic form, for the use of the practitioner and 
student. Atavery early period in the world’s his- 
tory it was found that complete trust could not be 
placed in human beings, and, therefore, that security 
was desirable; hence, this is one of the oldest branches 
of the law, and has engaged the attention of courts 
from an early date. Inthe Book of Proverbs (11th 
chap. 15th verse), it is written, ‘He that is surety fora 
stranger shall smart for it; and he that hateth 
suretyshipis sure,’ which shows that prior to the 
year 1000 B. C.it had been discovered that undesira- 
ble consequences were liable to result to one who 
entered into the relation. The hostages given in an- 
cient times to secure the performance of treaties were, 
ina sense, sureties who answered for a default, not 
with their property, but with théir lives. With the 
growth of the credit system, contracts of suretyship 
have become more common and important, and the 
numerous rights involved make the subject a very 
technical one.”’ 

Printed in one volume of 572 pages, and published 
by the West Publishing Co., St. Paul, Minn. 








BOOKS RECEIVED 





Cyclopedia of Law and Procedure. William Mack,’ 
LL. D., Editor-in-Chief. Volume 26. New York. 
Tbe American Law Book Company. 1907. Review 
will follow. 


A Trustee’s Handbook. By Augustus Peabody Lor- 
ing, A.B. LL. B., Harv., of the Suffolk Bar. Third 
Edition. Boston. Little, Brown & Company. 1907. 
Cloth. Price $1.50. Review will follow. 


Probate Reports Annotated: Containing Recent 
Cases of General Value Decided in the Courts of the 
Several States on Points of Probate Law. With 
Notes and References. By Wm. Lawrence Clark, 
Author of Clark on Contracts, Clark and Marshall 
on Corporations, ete. Volume 11. Néw York. 
Baker, Voorhis & Company. 1907. Price $5.50. 
Review will follow. 


A Treatise on the Modern Law of Banking. By Al- 
bert S. Bolles, Ph.D. LL. D. Author of Banks and 
Their Depositors; Bank Officers; Bank Collections; 
The National Bank Act and its Judicial Interpreta- 
tion; Practical Banking; Lecturer on Commercial 
Law and Banking in Hartford College. Vols. 1 and 
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2. Philadelphia. The George T. Bisel Company, 
Law Publishers and Booksellers. 1907. Price $10.00. 
Review will follow. 


Compiled Statutes of The United States, Supplement 
1907. Embracing the Statutes ofthe United States 
of a General and Permanent Nature Enacted since 
March 4, 1901, and in force March 4, 1907. Incor- 


porating under the Headings ofthe Revised Stat- 


utes the Subsequent Laws, Together with Explana- 
tory and Historical Notes. Compiled by John A. 
Mallory, Assisted by Members of the Publishers’ 
Editorial Staff. St. Paul. West Publishing Com- 
pany. 1907. Price $5.00. Review will follow. 








HUMOR OF THE LAW. 





“Brigy’s ward is the most beautiful gir] and ke has 
cheated her out of fifty thousand dollars, but he 
doesn’t consider it acrime.”’ 

**What does he call it?”’ 

“He calls it ‘doing the handsome thing.’ ”’ 


Peter Newell tells a story of a little Southern boy 
who sat reading while his colored mammyjwas doing 
the mending. The child looked up and asked: 

“Mammy what does ‘lapse of justice’ mean?” 

“For de Lawd, honey, Isu’t’nly doan’ know. All 
de justices what vists your pa am so fat dey aint got 
no laps.” 








WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions o# 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 
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1, ACCORD AND SATISFACTION—Evidence.— Withdrawal 
of a bank deposit made by defendant for plaintiff with- 
out conditions, for a sum less than plaintiff claimed was 
due, held insufficient to constitute an accord and satis- 
faction as a matter of law.—Rustler Realty Co. v. 
Swecker, Iowa, 112N. W. Rep. 169. 

2. ADVERSE POssESSION—Lands Within Congressional 
Land Grant.—Railway company which has complied 
with terms of congressional land grant, after acceptance 
of a grant by the state, has such title to lands within the 
limit of the grant that limitations will run against it in 
favor of adverse holder, notwithstanding want of final 
certificate and patent.—I »wa R. Land Co. v. Blumer, U. 
8. 8. C., 27Sup. Ct. Rep. 769. 


3. AGRICULTURE—State Fair.—The Governor and At- 
torney General having Yeen vested, under Laws 1905, p. 
71, ch. 46, with authority to accept title to lands conveyed 
to the state by a fair association, that the state only can 
question the legality of such acceptance as to questions 
of title to the land or the organization of the association. 
—State v. Holmes, N. Dak., 112 N. W. Rep. 144. 


4. AMICUS CURIAE—Powers.—A person appointed as 
an amicus curie May examine witnesses and make argu- 
ment, though he has no right to take an exception to the 
ruling of the court.—Jn re Arszman, Ind.,81 N. E. Rep. 
680. 

5. ANIMALS—Trespass.—In an action for permitting 
sheep to graze upon plaintiff’s land, it is not necessary 
to showthatthe defendants had knowledge of the pri- 
vate ownership of the land, and that they also had no- 
tice thereof, in order to renderthem liable.— Painter & 
Co. v. Stahley Bros., Wyo., 90 Pac. Rep. 375. 


6. APPEAL AND ERROR—Examuination of Witnesses.— 
The qualifications of a person to testify as an expert wit 
ness are forthe trial court, and an exception to its decis- 
ion will net be sustained unless it is clearly shown to be 
found+d on an error of law or grossly wrong on the evi- 
dence .—Municipal Conrt of City of Providence v. Kirby, 
R. 1., 67 Atl. Rep. 8. 


7. APPEAL AND ERROR—Failure to Instruct.—An as- 
signment of error on grounds of failure to instruct as to 
the legal effect of certain evidence held not adequate to 
raise the point that payment on aclaim would not sus- 
pend the statute of limitations.—Decker v. Mann, Conn., 
66 Atl. Rep. 884. 


8. APPEAL AND ERROR—Harmless Error.—Where a 
right result has been reached the judgment will not be 
disturbed because an inappropriate remedy was em- 
ployed.—Kemper v. Metzger, Ind., 81 N. E. Rep. 663. 


9, APPEAL AND ERROR—Insuflicient Record.—Where a 
case-made contains no recital that it contains all the 
evidence, the court will not consider an assignment of 
error that the trial court erred in overruling ademur- 
rer to the evidence.—Hoefer v. Dunbar, Okla., 30 Pac. 
Rep. 412. 


10. APPEAL AND ERROR-—Statutory Provisions.— Where 
aclaim of appealis made and bond filed about a year 
before settlement of a case, itis not fatal that another 
claim is not filed later, notwithstanding Pub. Acts 1599, p. 
380, No. 248.—Patterson v. Haynes, Mich., 112 N. W. Rep. 
129. 


1l. ARMY AND Navy — Courts-martial.—A general 
court-martial has jurisdiction, under the sixty-second 
article of war, to try a soldier for homicide, punishable, 
under Pen. Code P.I., art. 404, by imprisonment.—Graft- 
ton v. United States, U. 8. 8. C., 27 Sup. Ct. Rep. 749. 


12. ATTORNEY AND CLIENT—Lien.—Where an attorney 
contracted with his client that as compensation for con- 
ducting the suit he should receive one-third of the pro- 
ceeds of the action, the contract gave him an equitable 
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lien upon the proceeds when they took form.—Wilson v. 
Seeber, N. J., 66 Atl. Rep. 909. 

13. BANKRUPTCY — Kquitable Lien.—Holders of so- 
called warehouse receipts underan invalid pledge have 
no equitable lien taking precedence of the title of trus- 
tee in bankruptcy of pledgcr.—Security Warehousing 
Co. v. Hand, U. 8.8. C., 27 5up. Ct. Rep. 720. 

14. BANKRUPTCY—Set-off.—Under Bankr.Act, ch 541, § 
57, subds. “e,” “h,” section 63, subd. 2, and section 68, 
subds. ‘ta,’ “b,” a trustee in bankruptcy of a depositor 
in a bank to which he was a debtor held not entitled to 
recover the balance of the deposit —Steinhardt v. Na- 
tional Park Bank of New York, 105 N.Y. Supp. 23. 

15. BANKS AND BANKING—Insolvency.—Receiver de- 
positing moneys of his estate with atrust company 
which is a surety on his bond held, on its insolvency, not 
entitled to recoverthe whole of the balance of his ac- 
count —Commonwealth v. City Trust, Safe Deposit & 
Surety Co. of Philadelphia, Pa., 66 Atl. Rep. 995. 

16. BOUNDARIES — Accepted Boundaries.—Where a 
fence between two quarter sections of land had been 
maintained for 25 years, it would be accepted as making 
the true bvundary between such sections.—McBride v. 
Bair, Iowa, 112 N. W. Rep. 169. 

17. BROKERS —Commissions.—Under a contract to pay 
for obtaining a sale of certain realty, plaintiff, in an ac- 
tion for the commission, must show that the owner was 
willing to sell at the stated price, and able toconveya 
merchantable title —Anderson & Jorgenson v. Johnson, 
N. Dak., 112 N. W. Rep. 139. 

18. BkoKERS—Must Secure Purchaser Within Reason- 


sequent proceediags in federal court, under Act 1887, ch. 
104, § 16, that the court may determine amount of repara- 
tion.—Southern Ry. Cv. v. Tift, U. S. 8. C., 27 Sup. Ct. 
Rep. 709. 

26. CLERKS OF CouRTS—Liability for Neg'igence —A 
surety on a note who subsequently. paid a judgment by 
confession thereon held prejudiced by the failare of the 
clerk toenter and docket the judgment until aftera 
mortgage on his land had been executed by the maker 
of the note.— Whelan v. Keynolds, Minn., 112 N. W. Rep. 
223. 

27. COMMERCE—Taxation.—Uoal shipped from Penn- 
sylvania and stored in New Jersey to await orders for 
sale is not in interstate commerce, and is taxable at the 
place of storage.—Lebigh & Wilk esbarre Coal Co. v. Bor- 
ough of Junction, N. J., 66 Atl. Rep. 923. 

28. CONSTITUTIONAL Law—Contract Exemptions.—Con- 
tract with waterworks eompany fixing maximum water 
rates to private consumers for 30 years, protected against 
impairment by contract clause of federal constitution, 
could be made by city of Vicksburg, under Laws Miss. 
1886, p. 695, ch. 358, §5.—Uity of Vicksburg v. Vicksburg 
Waterworks Co., U. 8. 8. U., 27 Sup. Ct. Rep. 762. 

29. CONSTITUTIONAL LAW—Grand Jury.—Gen. St. p, 1853, 
§6,relating to exceptions to grand jurors disqualified 
by reason of age, held not to deprive one of the equal 
protection of the laws.—State v. Lung, N.J.,66 Atl. Rep. 
942. 

30. CONSTITUTIONAL LAw—Obligation of Contract.—A 
judgment ousting Pullman Company from the franchise 
of.collecting compensation for accommodations to pas- 





able Time.—A broker employed to procure a purcl 

of real estate under a contract which does not specify 
the time for the performance of the contract must, in an 
action for his,;commission, prove that he performed it 
within a reasonable time.—Harris v. Moore, Iowa, 112 N. 
W. Rep. 163. 

19. BUILDING’AND LOAN ASSOCIATIONS—Effect of By- 
Laws.—A by-law of a building and loan association held 
not to restrict its power to burrowof a retiring member 
the amount he is entitled on his matured stock.—Bohn yv. 
Boone Building & Loan Ass’u., lowa, 112 N. W. Rep. 199. 

20. BUILDING AND LOAN ASSOCIATIONS—Insolvency.— 
An adjustment between a building association becoming 
insolvent and a borrowing member must be made as of 
the date of the appointment of a receiver of the associa- 
tion.—Preston v. Alvee, 105 N. Y. Supp. 33. 


21. CARRIERS — Interstate Commerce Commission.— 
Concerted advance by interstate carriers in freight rate 
on a particular commodity may be held unreasonable 
by Interstate Commerce Commission and a federal cir- 
cuit court, though such rate may be but a mere divisiun 
of a through rate.—Illinois Cent. R. Co.v. Interstate 
Commerce Commission, U. 8.8.C., 27 Sup. Ct. Rep, 
790 

22. CARRIERS — Negligence.—A plaintiff, in an action 
against a carrier for injuries sustained whilea passen- 
ger, made out a prima facie case of negligence by proof 
that he was a passenger on one of the carrier’s cars which 
collided with another of its cars, causing the injury com- 
plained of.—Enos vy. Rhode Island Suburban Ry. Co., R. 
I., 67 Atl. Rep. 5. 


23. CARRIERS — Reasonableness of Rates.—No pre- 
sumption of law that a freight rate is reasonably low ex- 
ists because it has been published and filed by carrier 
with Interstate Commerce Commission.—Illinois Cent. 
R. Co. v. Interstate Commerce Commission,*$U.8.8.C., 
27 Sup. Ct. Rep. 700. 


24. CARRIERS—Right of Consignee to Recover Prop- 
erty.—A consignee of money delivered to an express 
company held entitled, upon the refusal of the company 
to deliver the money, to maintain an action to recover 
the same —Pratt v. Northern Pacific Express Co., Idaho, 
90 Pac. Rep. 341. 

25. CARRIERS—Unreasonable Rates.—Parties, after ac- 
tion by Interstate Commerce Commission declaring in- 
creased freight rate unreasonable, may stipulate in sub- 





gers taken up and setdown within the state held not 
to violate the obligation of its contracts with railway 
companies.—State v. Pullman Oo., Kan., 90 Pac. Rep. 
319. 

81, CONSTITUTIONAL LAW—Taxes.—State of Indiana 
cannot, with due precess of law, tax debts evidenced by 
notes given and payable in Ohio by residents of that 
state to a resident of New York for loans made in Ohio 
on lands there situated.—Buck v. Beach, U.S 48. C., 27 
Sup. Ct. Rep. 712. 

82. CONTRACTS—Parties in Pari Delicto.—One who de- 
posits his money with a stakeholder under an arrange- 
ment with the promoters of a fake foot race scheme to be 
bet upon a sure thing winner and to fleece those who bet 
onthe other runner, but whois himself being duped, 
may recover back his money if he demands the return of 
the money before the stakeholder parts with it.—Falk- 
enberg Vv. Allen, Okla. ,90 Pac. Rep. 415. ‘ 

83. CONTRACTS—Substantial Performance.—A building 
contractor held only bound to make an honest and 
faithful performance of the material and substantial 
parts of the contract in order to recover the balance of 
the price unpaid.—Bloomington Hotel Co. v. Garthwait, 
Ill.,81 N. E. Rep. 714. 

34. CORPORATIONS—Authority of Agents.—In the ab- 
sence of statutory prohibition on the authority of agents 
of a corporation, uuthority can be conferred by parol, 
and may be inferred from circumstances or implied 
from the acquiescence of the corporation.—Crossley v. 
St. Philip Neri, N. J., 67 Atl. Rep. 27. 

85. CORPORATIONS—Borrowed Money.—Plaintiff, hav- 
ing loaned funds to defendant corporation, held entitled 
to recover the same on an implied contract, regardless 
of acontract between plaintiff and the other directors of 
the corporation.—Meridian Life & Trust Co. v. Eaton, 
Ind., 81 N. E. Rep. 667. 

36. CORPORATIONS—Contract for Sale of Stock.—A trust 
company held not entitled to deprive plaintiff of profits 
of a coal compavy which it controlled agreed to be paid 
him, by causing the coal company to vote its president 
asalary and charge off money for depreciation in the 
value of the company’s leases.—Miller v. Car Trust Inv. 
Co:, 105 N. Y. Supp. 5. 

37. CORPORATIONS—Duty of Receiver.—Where the re- 
ceiver of a corporation brought the question of suits 
against stockholders to recover unpaid subscriptions to 
the court’s attention, but no order authorizing such 
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suits was ever passed, the receiver did not neglect his 
duty by failing to bring them.—Strauss v. Casey Ma- 
chine & Supply Co., N. J., 66 Atl. Rep. 958. 

38. CORPORATIONS—Sale of Corporate Property.—A 
dissenting stockholder held entitied to question the va- 
lidity of a vontract for the sale of corporate property to 
a new corporation, notwithstanding a stipulation in the 
contract.—Mitchell v. United Box Board & Paper Co., N. 
J., 66 Atl. Rep 935. 

89. CORPORATIONS—Stockholder’s Liability —Domes- 
tic corporation formed for the purchase of capital stock 
and assets of another corporation and to sell implements 


and machinery held organized for a purpose other than. 


that of carrying on a manufacturing ‘usiness, and not 
within exception as to liability of stockholders made by 
Const. Mina., art. 10, § 3 —Bernheimer v. Converse, U.S. 
8. C., 27 Sup. Ct. Rep. 755. 

40. CORPORATIONS—Unpaid Stock.—Stockholders who 
have not paid up their stock in full held not entitled to 
maintain an action to compel other stockholders to pay 
up unpaid stock —Sivin v. Mutual Match Co., N. J., 66 
Atl. Rep. 921 

41. Cosrs—Division.—In a suit for attorneys’ services, 
in which defendants pleaded a counterclaim and sus 
tained nearly every item thereof, from which plaintiff 
unsuccessfully appealed, plaintiff should be charged 
with four fifths of the costs in both courts and defend- 
ants with the balence.—Dorr v. Dudley & Coffin, Lowa, 
112 N. W. Rep. 203. 

42. CouURTS—Due Process of Law.—Due process of law 
held not denied stockholder in domestic corporation by 
Gen Laws Minn., 1899, p. 315, ch. 272, relating to liability 
of stockbolders for debts of corporation —Bernheimer Vv 
Converse, U. 8. 8. C.,27 Sup. Ct. Rep. 755. 

43. OxmmINAL Law—Former Jeopardy. — Acquittal of 
homicide, as defined by Pen. Code P. I., art. 404, held a 
bar to a subsequent conviction under same facts under 
information charging assassination, as defined by article 
408 —Grafton v. United States, U. S. 8. C.,27 Sup. Ct. 
Rep. 749, 

44. CRIMINAL TRIAL—Discharge of Jury.—An entry on 
the docket of ajus:ice of the peace he!d to show that as 
a result of a jadicial investigation a finding was made 
that the discharge of the jury was necessary, and there- 
fore did not have the eftect of an acquittal.—State v. 
Hoff, Kan., 90 Pac. Rep. 279. 

45. URIMINAL TRIAL—Preliminary Proceedings .—The 
mere act of transmitting to the circuit court the entire 
record of a preliminary hearing of some of those ac- 
ecused iv a joint complaint does not impair the power 
of the magistrate on a subsequent hearing as to an- 
other accused therein.—State v. Pratt, 8. Dak., 112 N. W. 
Rep. 152. 

46. CUSTOMS DuTIES—Ratification of Illegal Duties.— 
Congress could, by Act Jane 30, 1906, ch. 3912, 34 Stat. 626, 
ratify illegal collection of duties on imports to Philippine 
Islands under president’s order of July 12, 1898, between 
the dates of ratification of treaty of peace with Spain and 
passuge of Act Jaly 1, 1902, ch 1369, 82 Stat. 691.—United 
States v. Heinszen, U. 8. 8.C., 27 Sup. Ot. Rep. 742. 

47. DEEDs — Estoppel. — Plaintiff, having accepted a 
deed trom defendants in full satisfaction ofall claims 
against the estates of his parents, held estopped there- 
after to claim any interest in the homestead property 
devised by his father in remainder to defendant 8.—Sa- 
voie v. Savoie, Iowa, 112 N. W. Rep. 162. 


48. DraIns—Authority of Board of Supervisors.—The 
authority to pass on the necessity of a public drain to 
determine its public character and fix the boundaries of 
the drainage district is primarily to be exercised by the 
county board of supervisors.—Temple v. Hamilton Coun- 
ty, lowa, 112 N. W. Rep. 174. 


49, EJECTMENT—Tenant in Common.—a tenant in com- 
mon owning the moiety of the fee may recover in eject- 
ment the entire possession of the land from one who 
holds under a voidable tax deed on paying the lien for 
taxes.—Horner vy. Ellis, Kan., 90 Pac. Rep. 275. 





50. EMINENT DOMAIN — Compensation.—A city held 
liable for damages to property resulting from change in 
a street grade, under the constitutional provision that 
private property sball not be damuged for public use 
without just compensation. — Hempstead v. Sait Lake 
City, Utah,90 Pac Rep. 397. 

51. EMINENT DOMAIN—Measure of Damages.— Where 
plaintiff's property was injured by change of a street 
grad- made by defendantcity, plaintiffs were entitled to 
recover interest on the amount of the damagts from the 
time of the completion of the work injuring the prop- 
erty.— Kimball v. Salt Lake City, Utah, 90 Pac. Rep. 395. 

52. EMINENT DOMAIN—Public Use.—Where the legisla- 
ture authorizes tuking of land fora certain tse, court 
will not decline to acknowledge it such merely because 
of an incidental private advantage, unless it is manifest 
that the pr »posed use does not imply right in general 
public to its enjoyment.—Mull v. Indianapolis & U. Trac- 
tion Co , Ind., 51 N. E. Rep. 657. 

53. EMINENT DOMAIN—Remote Damages.— Remote or 
speculative loss in the conduct of a business does not 
constitute a legitimate busis on which to estimate dam- 
ages to real estate by public works.—Robbins v. City of 
Scranton, Pa., 66 Atl. Rep. 977. 

54. Equitry—Escrows.—Where a grantor, who had de- 
posited a deed in escrow, later and before the deed was 
delivered, couveyed the land to another, the original 
grantee’s proper remedy is in equity.— Wilkins v. Somer- 
ville, Vt., 66 Atl. Rep. 893. 

55. Escrows—Conditions.—W here a grantor deposited 
a deed in escrow for delivery to the grantee, he could 
annex such conditions toitsdelivery as he saw fit, and 
the title could not puss by it without a compliance with 
these conditions —Wilkins v. Somerville, Vt., 66 Atl. 
Rep. 893. ; 

56. EVIDENCE—Admissions.—The rule that an unde- 
nied statement made in the presence of a person inter- 
ested is an admission does not apply when the statement 
is made by a witness in the course of ajndicial proceed- 
ing in which the party implicated could not interfere.— 
Hauser v. Goodstein, N. J.,63 Atl. Rep 932. 

57. EVIDENCE—Materiality.—Evidence of the condition 
of an orchard in December, when based en the fact that 
the trees had not leaved out during the summer, is ma 
terial to show what its condition had been in the spring. 
—Leathers v. Geitz, lowa, 112 N. W. Rep. 191. 

58. EVIDENCE—Medical Expert Testimony.—In an ac 
tion for injnries to plaintiff by a defect in a city side- 
walk, it was not error to permit nedical experts to testify 
whetber plaintiff’s condition as described by the te¢sti- 
mony was the result of her fall.—City of Chicago v. 
Didier, I11.,81 N. E. Rep. 698. 

59. EXCEPTIONS, BILL OF — Duty of Trial Judge to 


 Sigu —Mandamus held to lie to compel the trial judge to 


act on a proposed bill of exceptions and to sign it if cor- 
rect.—State v. lveupree, Ind., 81 N. E. Rep. 678. 

60. EXCEPTIONS, BILL OF — Petition to Establish.— 
Where exceptions are presented to the exclusion of evi- 
dence and tothe allowance of compensation, a bill is 
properly disallowed where no transcript of the evidence 
is presented with it,and@ petition to establish the bill.— 
In re Stillman, R. 1., 67 Atl. Rep. 5. 

61. EXECUTORS AND ADMINISTRATORS—Interest on Un- 
invested Funds.—An executor will not ordinarily be 
chargeable with interest on moneys in his hands unin- 
vested during the year allowed him within which to set- 
tle the estate.— Wyckoff v. O’Neil, N. J., 67 Atl. Rep. 32. 


62. FEDERAL CouRTS—Following State Court Decis- 
ions.—Decisions of highest court of state that an owner 
of land abutting on street has no easement of light, air, 
and access as against the public use of the street, or any 
structure erected thereon for public use, held conclusive 
on Supreme Court of the United States on writ of error. 
—Sauer v. City of New York, U. 8. S. C.,27 Sup. Ct. Rep. 
686. 

63. FIRE INSURANCE—Legislative Power.—The power 
to make a standard form of fire insurance policy for use 
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in a state held to invoive the power to make all of the 
terms of the policy.—Attorney General v. Commissioner 
of Ins , Mich., 112 N. W. Rep. 132. 

64 FIsH—Protection.—The impeding of the passage of 
fish up or down the streams of the state by any obstrac- 
tion placed therein is prohibited.—Sherwood v. Steph- 
ens, Idaho, 90 Pac. Rep. 345. 

65. FrauD—Silence.—A party to a contract is under no 
legul obligation to commanicate to the other all the facts 
within his knowledge which may affect the transaction. 
—Ferguson McKinney Dry Goods Co. v. Greer, Kan., 90 
Pac Rep. 770. : 

66. HUSBAND AND WiFK—Contracts of.Wife.—A mar- 
ried wowan who signs but dves not acknowledge x«gree- 
ment to convey her lands in which her husband does not 
join, 1s liable in an action at law for failure to convey.— 
Wolff v. Meyer, N J., 66 Atl. Kep. 959. 

67. InDIANS—Rights of Allottees.—Indian allottees un- 
der the Stockbridge and Munsee treaty of February 5, 
1856 (11 Stat. 662) und Act Feb. 6, 1871, ch. 38, 16 Stat. 404, 
held vested with title in their allotments authorizing the 
cutting of timber therefrom for sale, without approval of 
Department of the Interior.—United States v. Paine 
Lumber 0o.,U §S.8.C.,27S8up. Ct Rep. 697. 

68. INDICTMENT AND INFORMATION — Variance From 
Preliminary Complaint.— Where several persons were 
held to answer fur perjury, on a joint complaint before a 
magistrate, a separate information in the circuit court 
as to one of the parties accused held nvt, under Rev. Pen. 
Code, § 27, to make the crime charged therein a different 
offense from tbat charged in the information.— State v. 
Pratt, S. Dak., 112 N. W. Rep. 152. 

69. INJUNCTION — Proceedings to Procure Bond. — 
Courts may under their general equity power require ap- 
plicants for injunctions to give bonds so conditioned, in 
addition to conditions required by statute, that inde- 
pendent actions at law to recover damages may be main- 
tained upon them.—Buggeln v. Cameron, Ariz., 90 Pac. 
Rep. #24. 

70. INJUNCTION—Subjects of Relief.—A garnishee held 
not entitled to an injunction restraining the proceedings 
at law in order to obtain a decision in equity of « ques- 
tion which could properly be raised under a plea of no 
indebtedness. — Continental Compressed Air Co. v. 
Franklyn, N. J., 66 Atl. Rep. 897. 

71. INTOXICATING LIQUORS—Illegal Sale.—In a prosecu- 
tion for selling intoxicating liquor held error to instruct 
that the jury might convict if the liquor sold was either 
malt or any other compound, if it contained alcoholic 
principle and could reasonably be used as a substitute 
for intoxicating liquors.—State v. Seelig, N. Dak., 112 N, 
W. Rep. 140 


72. JUDGMENT—Actions Concluded.— Where plaintiff 
sued and recovered judgment for part of a single ac- 
count, all of which had matured, the judgment was a bar 
to a recovery of a balance of the account.—Williams- 
Abbott Electric Co. v. Model Electric Co., lowa, 112 N. 
W. Rep. 181. 


73. JUDGMENT—Modification after Term.—After term a 
judgment against one defendant cannot be modified by 
substituting another corporation as defendant and en- 
tering judgment against it under the guise of an amend- 
ment.— Chapman v. Western Irrigation Co., Kan., 90 
Pac. Rep. 284. 


74. JUDGMENT—Res Judicata.—Decree enjoining city, 
at suit of waterworks company, from building its water- 
works or refusing to pay water rentals contracted for, 
held not conclusive as to right of municipality to regu- 
late water rates under a law passed after the bill was 
filed.—City of Vicksburg v. Vicksburg Waterworks Co., 
U. S. 8.U., 27 Sup. Ot. Rep. 762. 


75. JUSTICES OF THE PEACE—Jurisdiction.—Where a 
justice does not have jurisdiction of the, amount in con- 
troversy, the defendant may urge the want of jurisdic- 
tion on appeal, though he appeared and proceeded to 
trial before the justice.—Leathers v. Geitz, Iowa, 112 N. 
W. Rep. 191. 


‘ 





76. LANDLORD AND TENANT—Action for Damages. — 
The owner or one entitled to possession of real estate 
may not forcibly dispossess a tenant in peaceable posses- 
sion after the expiration of the tenancy, and is liable for 
damages occasioned by unlauwfal entry.—Whiiney v. 
Brown, Kan , 90 Pac. Rep. 277. 

77. LANDLORD AND TBPNANT — Forfeiture of Lease. — 
The receipt of rent by that name, accruing after a cause ° 
of forfeiture under lease, to the knowledge of the lessor, 
bars his right of entry fur condition bruken.—Kenny v. 
Seu Si Lun, Minn., 112 N W. Rep. 229, 

78. LANDLORD AND TENANT—Injury to Land.—In an 
action for permitting sheep to graze upon land used by 
plaintiff firm, where the lease was taken for plaintifi’s 
benefit in the name of a partner, defendants could not 
defeat recovery on the ground that the damage was to 
the holder of the legal title or to the individual lessee.— 
Painter & Co. v: Stuhley Bros., Wyo., 90 Pac. Rep 375. 


79. LANDLORD AND TENANT—Negligence.—A landlord 
held not negligent in failing to provide a hovk to hold 
back the front door when open, so as to be liable for in- 
jury from the breaking of glass in the door, when 
slammed by the wind, to a child of a tepant and the jan- 
itor of the tenement house.—Ten Brvueck v. Deinhardt, 
105 N. Y. Supp. 59. 


80. LicENSKS—Revocation. — A license under which 
plaintiff drained certain of his land througha tile drain 
laid on defendant’s land held revocable.—Thompson v. 
Normanden, Iowa, 112 N. W. Rep. 188. 


81. LIFE INSURANCE—Time for Bringing Suit.—A plea 
that an action on a beneficiary certificate was barred be- 
cause not commenced within six months after the rejec- 
tion of the claim held bad for failing to aver that the 
member had notice of the rejection more than six 
months before commencing the suit. — Switchmen’s 
Union of North America v. Colehouse, Ill.,*1 N. KH. Rep. 
696. 

82. LIFE INSURANCE—Warranties.—In an application 
for life insurance, a declaration that the applicant has 
never had a certain obscure disease is properly consid- 
ered as a warranty only of the bona fide opinion of the ap- 
plicant —Owen v. Metropolitan Life Ins. Co., N. J., 67 
Atl. Rep. 25. 


83. LIS PENDENS—Mortgage Law of Porto Rico.—Suit 
in equity to enforce judgment on real property resulting 
in decree that jadgment debtor is owner of equitable title 
held within Mortgage Law Porto Rico, art. 42.—Romeu 
v. Todd, U. 8. 8. C., 27 Sup. Ct. Rep. 724. 


84. MANDAMUS—Municipal Board. — Mandamus is the 
proper remedy to compel action where a municipal 
body 1s charged with the statutory duty, and refuses to 
perform it.—Morris & Cummings Dredging Co. y. ‘City of 
Bayonne, N. J.,67 Atl. Rep. 20. 


85. MANDAMUS — To Control Judicial Aetion.— Man- 
damus will not lie to compel a federal circuit court to re- 
mand to state court a cause where it has decided that 
the controve:sy can be determined between the remov- 
ing defendant and plaintiff without the presence of 
other defendants .—Jn re Pollitz, U. S. 8. C., 27 Sup. Ot. 
Rep 729. ; 

86. MASTER AND SERVANT—Boycotting.—A labor orga- 
nization held not to be such a competitor in tbe labor 
market as to justify it in inducing employees to leave a 
manufacturer or others seeking employment with him 
not to do so.—George Jonas Glass Uo. v. Glass Bottle 
Blowers’ Ass’n of United States and Canada, N. J., 66 
Atl. Rep. 953. 


87. MASTER AND SERVANT—Defective Machinery.—The 
duty of a master to exercise reasonable cure is performed 
when he provides an apparatus in common use pur- 
chased from an experienced manufacturer, and makes a 
test where required.—_Bauman v. Cowdin, N. J., 66 Atl. 
Rep. 914.. 


88. MASTER AND SERVANT—Duty to Maintain Light in 
Mine.—Under Mines and Miners’ Act, § 28 (Hurd’s 8t. 
1905, ch. 93), held, the existence of smoke at the bottom 
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of a shaft did not lessen the operator’s obligation to 
maintain the light required by statute.—Eldorado Coal 
& Coke Co. v. Swan, Lil., 81 N. E. Rep. 691. 

89, MASTER AND SERVANT—Injury to Third Verson.—A 
master is liable for the negligence of a servant in per- 
mitting a stranger to assist him in the performance of 
work intrusted to the servant, where such negligence re- 
sults in injury to a third person.—Thyssen v. Davenport 
Ice & Cold Storage Co., lowa, 112 N. W. Rep. 177. 

90. MASTER AND SERVANT—Negligence of Fellow Ser- 
vant.— Where plaintiff was employed to strike a steel 
chisel with a bammer, held, that the duty of inspection 
and repair was incidental to the duty to use, and any 
negligence was that of plaintiff’s fellow servants.—De- 
mato v. Hudson County Gas Co., N. J.,67 Atl. Rep. 28. 

91. MASTER AND SERV4NT—Torts of Servant.—A master 
is ordimarily liable in a civil sait for the turts of his ser- 
vant if the act be done in the course of his employment; 
and whether it is so done depends on the facts of each 
particular case.—Doran v. Thomsen, N. J.,66 Atl. Rep. 


92. MECHANICS’ LIEN— Estoppel to Claim Lien.—A 
surety on a building contractor’s bond requiring the 
contractor to discharge all material liens is not estopped 
to assert such a lien held by him.—Prescott Nat. Bank v. 
Head, Ariz., 90 Pac. Rep. 328. 

93. MINES AND MINERALS—Failure to Support Surface. 
—In an action by the owner of a surface ugainst the 
owner of the coal for injuries to the surface, the cause of 
action arises when the support of the surface was so 
weakened that it might fall._—Tischler v. Pennsylvania 
Coal Co., Pa., 66 Atl. Rep 983. 

94. MUNICIPAL CORPORATIONS — City Charter. — The 
city council of Portland has no power to create an oflice 
not provided for by thc city charter.—MacDonald v. 
Lane, Oreg., 90 Pac. Rep. 181. 

95. MUNICIPAL CORPORATIONS — Dangerous Obstruc- 
tion in Streets.—Itis the duty of a city, whenever a dan- 
gerous obstruction appears in its streets, even though it 
was unauthorized, to use reasonable diligence to remove 
it, and what constitutes such diligence depends on the 
facts in each case.—City of Grand Forks v. Allman, U. 8S. 
C. C. of App., 143 Fed. Rep. 532. 

96. MUNICIPAL CORPORATIONS — Death of Patient at 
City Hospital.—Where a city maintains a hospital either 
as a public charity orin the exercise of its police power, 
it is not liable forthe death of a patient resulting from 
the negligence of its hospital servants —Tollefson v. 
City of Ottawa, Ill., 81 N. K. Rep. 823 


97. MUNICIPAL CORPORATIONS—Defective Sidewalks.— 
It is insufficient to charge a pedestrian with negligence 
in using a defective city sidewalk that he knew of the de- 
fect, unless he knew of the particular danger he encoun- 
tered and that it was imprudent to use the defective 
walk as he did.—Cook v. Incorporated Town of Hedrick, 
Iowa, 112 N. W. Rep. 157. 


98. MUNICIPAL CORPORATIONS — Grant of Realty. — 
Where a village accepted a grant of land and sold what 
interest it received, both of which acts were authorized 
by law, the damages of any abutting owner, if any, must 
have been absque injuria.—Jenkins v. Hanson, Minn.;112 
N. W. Rep. 216. 


99. MUNICIPAL CORPORATIONS—Right to Resist Assess- 
ment for Improvements.—A property owner held not re- 
quired to restrain the pavement of astreet by injunction, 
the proceedings being jurisdictionally defective, but en- 
titled to raise the objection in u suit to enforce the as- 
sessment.—Zorn v. Warren-Scharf Asphalt Pav Co.,Ind., 
81 N. E. Rep. 672. 


100. MUNICIPAL CORPORATIONS— Water Boards.— Where 
a municipal water board with powers of condemnation, 
resolves to acquire land by purchase ata price in ex- 
cess of its market value, such resolution will be set aside 
by the court as unreasonable.—Mundy v. Board of Wa- 
ter Com’s of Perth Amboy, N. J., 66 Atl. Rep. 896. 


101. MUNICIPAL CORPORATIONS—Water Rates.—Con- 
tract with waterworks company fixing maximum water 





rates to private consumers for 80 years, protected against 
impairment by contract clause of federal constitution, 
could be made by city of Vicksburg, under Laws Miss. 
1886, p. 695, ch. 858, § 5.—City of Vicksburg v. Vicksburg 
Waterworks Co., U. 8.8 C.,27 Sup. Ct. Rep. 762. 

102. NAVIGABLE WATERS—Vested Rights.—Under B. & 
C Comp. § 4042, the exercise of aright by the owner of 
upland to occupy land under water of a navigable stream 
for wharfage purposes becomes vested right.—Grant v. 
Oregon Navigation Co., Oreg., 90 Pac. Rep. 178. 

103. NEGLIGENCE — Defective Scaffolding.—The con- 
tractor for the brickwork of a _ building held 
not negligent in the construction of the scaffold, so as to 
be liable for the injury to anemployee of the contractor 
forthe ironwork from the fall ofa brick therefrom.— 
Choyce v. Isaac A. Hopper & Son, 105 N. Y. Supp. 48. 

104. NEGLIGENCE—Discovery of Peri].—Before a person 
inflictIng an injury can be charged witb an omission of 
duty in failing to discover a perilous situation ef anoth- 
er, there must be a duty owiug from him to the person 
in peril which, had it been performed with reasonable 
care, would have disclosed the perilous position of the 
person injured.—Teakle v. San Pedro, L.A. &S8.L. R. 
Co., Utah, 90 Pac. Rep. 402. 


105. NUISANCE—Abatement.—Judgment of abatement 
of a poolroom held properly entered where its keeper 
had been convicted of maintaining a nuisance.—Enright 
v. Commonwealth, Ky., 1028. W. Rep. 799. 


106. NUISANCE—Electricity.—The transmission of elec- 
tricity ata high voltage overaright of way, being au- 
thorized by law, is not a nuisance per se.—Mull v. Indi- 
anapolis & C. Traction Co.,Ind., 81 N. EK. Rep. 657. 


107. PARTITION—Rights of Parties.—A party moving for 
partition held not required to sell his interest at a price 
offered by the adverse party, though the price exceeds 
that placed on it by the commissioners appointed in the 
proceedings.—Field v. Leiter, Wyo., 90 Pac. Rep. 378. 


108. PARTNERSHIP—Purchase of Business by One Part- 
per.—Where one partner who was the manager of the 
business purchased the interest of the other partners, 
held, that it was his duty to make full disclosure of the 
condition of the businesss.—Gilbert & O’Callighan v. 
Andersou,N.J , 66 Atl. Rep. 926. 


109. PERJURY — Evidence.—On a trial for perjury al- 
leged to have been committed onthe trial of a certain 
case, the clerk’s authenticated minutes and the record 
of the trial and proceedings in that case were admissible 
after proper identification.—State v. Pratt, S. Dak., 112 
N. W. Rep. 152. 

110. PLEADING—Change of Action.— Where one sued for 
damages for trespass by cattle entering on his meadow 
and destroying the growing grass, and the case was sub- 
mitted onthe theory of trespass and for damages, he 
could not, after verdict, waive the tort and sue on acon- 
tract for use and occupation by amending his pleadings. 
—Cole v. Thompson, Iowa, 112 N. W. Rep. 178. 


111. PLEADING—Questions Open on Demurrer.—Con- 
sideration of objections of multifariousness, misjoinder 
of parties and causes of action, may be postponed until 
final hearing on bill by Virginia against state of West 
Virginia to adjudicate amount due the former as propor- 
tion of public debt assumed by West Virginia —Common- 
wealth of Virginia v. State of West Virginia, U. 8.8. C., 
27 Sup. Ut. Rep. 732. 

112. PLEADING—Unsworn Answer.—Where motion to 
strike an answer in equity because unsworn is confessed, 
held, an exception to sufficiency of a subsequent unsworn 
answer is unnecessary, but the same motion may be 
made.—Glos v. Dietrich, Ill., 81 N. E. Rep. 694. 


113. PRINCIPAL AND SURETY—Change in Obligation.—A 
surety on a building contractor’s bond was not dis- 
charged from liability by a change in the contract with- 
out his knowledge wherethe changes were made wholly 
at the obligee’s expense and did not add tothe sureties’ 
hability.—Prescott Nat. Bank v. Head, Ariz., 90 Pac. Kep. 
328. 
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114. PROHIBITION--Condemnation Proceedings.—Pro- 
hibition held not to lie to restrain the court from pro- 
ceeding with the trial of an action to condemn land for a 
railway right of way, where the complaint shows a case 
where property of the kind sought to be taken may be 
taken for aright of way.—Reclamation Dist. No. 551 v. 
Superior Court-of Sacramento County, Cal ,90 Pac. Rep. 
545. 

115. PUBLIC LAaNDS—Deed to Tide Lind.—A deed to 
tide land held voidable only, and not sabject to collat ral 
attack becausethe high tide line was on the next ad- 
joining block on the north of the land described —Grant 
v. Oregon Navigation Co., Oreg., 90 Pac. Rep. 178. 


116. PUBLIC LANDS — Homestead.—Party in posses- 
sion of public land with intent to enter as a homestead, 
who makes a sale which Land Department treats as 
abandonment of right of entry, cannot create a new right 
as against party to whom he sold.—Lovev. Flahive, U. 8. 
8. C., 27 Sup. Ct. Rep. 729. 


117. QUIETING TITLE~Adverse Claim.—In an action 
to determine an adverse claim to certain land, a variance 
between plaintiff's complaint alleging title in fee and 
the proof showing an equitable title was immaterial.— 
Van Vranken v. Granite County, Mont.,90 Pac Rep. 164. 


118, QUIETING TITLE—Dismissal of Action.—The fail- 
ure of plaintiff in an action to quiet title to prove posses- 
sion,or thatthe premises are vacant.and unoccupied, 
held not ground for dismissal of the action.—Vietzen v. 
Otis, Wasu., 90 Pac. Rep. 264. 

119. QUO WARRANTO—Issuance of Writ —Applications 
for writs of quo warranto is wholly discretionary and will 
be denied on the ground of public policy where the issu- 
ance would result in no perceivable benefit to the re- 
lator, but would result in great detriment to a large num- 
ber of persons —State v. Noble, N. Dak ,112 N. W. Rep. 
141. 


120. RAILROADS—Fire on Timber Land .—Where plaint- 
iff was the owner of timber land which was injured by 
fire, the measure of damages was the difference between 
the valne of the land as timber.land before the fire oc- 
curred and afterwards.—Southern Ry. Co. v. Herrington, 
Ga., 57S. E. Rep. 694. 

121. RAILROADS—Liens.—A contractor employed by a 
subcontractor held entitled to enforce his lien against a 
railroad company for work done in the construction of 
its railroad, without making the contractor a party.— 
Jasper & E Ry. Co. v. Peek, Tex., 1028S. W. Rep. 776. 

122, RAILROADS—Negligence of Railroad Company.— 
It is the grossest negligence for a railway company to 
back a train through the streets ofatown where chil- 
dren congregate withont having a lookout from the for- 
ward end.—Hollins y. New Orleans & N. W. R. Co., La., 
44 So. Rep. 159 

123. RECEIVERS—Aflirmative Relief.—Where a receiver 
was made a defendant in an action by leave of court, he 
was in the same position as any other litigant, and other 
parties to the action entitled to affirmative relief had a 
right to seek it by filing cross bills against him.—Venner 
v. Denver Union Water Co., Colo., 90 Pac. Rep. 623. 

124. RECKIVERS—Suits in Foreign Jurisdiction.— Re- 
ceiver of domestic corporation upon whom, as quasi as- 
signee, is conferred by Gen. Laws Minn. 1899, p. 315, ch. 
272, authority to enforce liability of stockholders, may 
sue in a foreign jurisdiction.—Bernheimer v. Converse, 
U. 8. 8. C., 27 Sup. Ct. Rep. 755. 

125. REPLEVIN—Demand.—Plaintiff may maintain re- 
plevin without having made a demand, where the pos- 
session of defendant was wrongfully acquired.—Klug v. 
Munce, Colo., +0 Pac. Rep. 603. 


126. SALES—Damazges for Breach of Warranty.—A sale 
ofa machine held executed fixing the buyer’s measure of 
damages for a breach of warranty as the difference be- 
tween its value as warranted and its actual value.—Isaacs 
v. Wannamaker, N. Y., 81 N. E. Rep. 763. 

127. SALES—Delivery.—A plea to an action for the 
price showing a discuvery after delivery that the goods 
were notas represented and offering uo excuse for delay 





held subject to demurrer —Carlsen v. Ziehme, Fia., 44 So, 
Rep. 181. 

128 SaALES—Passing of Title.—Where a sale is forcash, 
but the buyer fails to pay, and the seller extends the time 
on a promise to pay, the delivery is absolute.—Frech y. 
Lewis, Pa., 67 At:. Rep. 45. 2 

129. SaLeEs—Warranty.— Where a cow was sold at auction 
under a condition that cows with calf at side were proved 
breeders, it was immaterial that the cow’s calf had been 
weaned at the time of sale.—Brown Bros. v. Korns & 
Lee, Iowa, 112 N. W. Rep. 195. 

13). SAaLES—Warranty.—Provision of contract for sale 
of stock of drugs and pharmaceutical preparations held 
not to be a warranty that the stock would meet the de- 
mands of the trade at and tributary to the city of ven- 
dor’s business—Wm _ 8. Merrell Chemical Co. v. A. 
Spiegel! Co., Wis., 112 N. W. Rep. 136. 

131. SHERIFF3 AND CONSTABLES -Defeat of Claim.—A 
sheriff taking without authority of law the property of 
another held not entitled to defeat the claim of the owner 
by showing that the property was sold and the proceeds 
applied to the satisfaction of a debt:due from the owner. 
—Nash v. Noble, Tex , 102 8S. W. Rep. 736. 

132. SPECIFIC PERFORMANCE—Persons Compellable to 
Convey.—A wife, nota party to an agreement executed 
by the husband for the conveyance of real estate, cannot 
be compelled to join in a conveyance pursuant to the 
agreement.—Casstevens v. Casstevens, Ill.,81 N. E. Rep. 
709. 

133. SPECIFIC PERFORMANCE—Time as Essence of Con- 
tract.—A contract for the sale of real estate held to make 
time of the essence, and a failure of the purchaser to 
perform his part within the time prevents his obtaining 
specific performance.—Chambers v. Roseland, 8. Dak., 
112 N. W. Rep. 148. 

134. SPECIFIC PERFORMANCE — Verbal Contracts.— 
Where a bill for specfic performance of a verbal contract 
to convey real estate alleges that the purchaser has been 
given possession and has improved the property, it is 
not essential that he should have paid the whole of the 
price.—Taylor v. Mathews, Fla., 44 So. Rep. 146. 

135. STaTUTES— Construction. — Re-enactment in the 
same words of a statute already construed held to give 
rise to presumption that such construction is satisfactory 
to the legislature.—Copper Queen Consol. Min. Oo. v. Ter- 
ritorial Board of Equalization of Territory of Arizona, 
U. 8.8. C., 27 Sup. Ct. Rep. 695. 

136. STATUTES—Permissive Terms. — Where a statute 
authorizes a public body or ofticer to do an act concern- 
ing the public interest, the execution of the power may 
be insisted upon as a duty, though the statute be only 
permissive in its terms.—McConnell v. Allen,105 N. Y. 
Supp. 16. 

137. STREET RAILROADS — Contributory Negligence.— 
Where one who has alighted from a trolley car crosses 
the track beh nd the car without looking and without 
waiting, and is struck by a car on the other track, his 
negligence prevents recovery.—Eagen Vv. Jersey City, H. 
& P. St. Ry. Co., N. J.,67 Atl Rep. 24. 

138. STREET RAILROADS—Injuries to Driver of Truck.— 
In an action for injuries to the driver of a truck caused 
by histruck being struck by defendant’s street car, a 
charge that defendant company was requirnd to do 
everything and anything to stop and avo d hurting any 
body was erroneous.—Heckmuller v. NewYork City Ry. 
Co., 104 N. Y. Supp. 679. ' 


139. STREET RAILROADS—Injury to Passenger Boarding 
Car.—The duty of a street car company to give a person 
a fair and reasonable chance to get aboard its car does 
not arise until the cur has been brought to a stop, or the 
person has been invited to board it.—Schwartz v. New 
York City Ry. Co., 105 N. Y. Supp. 1. 


140. TAXATION—Equalization.—The Arizona board of 
equalization, under Rev. St. Ariz., 1901, § 3880, held not 
bound to deal with the valuation of each county as a 
whole, but may increase or diminish valuations of differ- 
ent classes of property within the county, — Oopper 
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Queen Consol. Min. Co. v. Territorial Board of Equaliza- 
tion of Territory of Arizona, U.S. 8. 0.,27 Sup. Ct. Rep. 
695. 

141. TAXATION—Property Subject.—Logs cut, banked, 
and boomed on the ice of a luke with intent to export 
them from the state are not articles of interstate com- 
merce in transit until delivered to a common carrier for 
purpose of exportation.—State v. Taber Lumber Co., 
Minn., 112 N. W. Rep. 214. 

142, TAXATION—Tax Deed.—A tenant who acquires a 
tax deed to the leased property is entitled to the benefit 
of the occupying claimant’s act, and, though the tax deed 
is invalid, he cannot be dispossessed without compen- 
sation for valuable improvements.—Fitch v. Donglas, 
Kan., 90 Pac. Rep. 769 ‘ 

143. TRADE MARKS AND TRADE-NAMES—Infringement. 
—The word “Bohemian,” placed on bottles of beer, can- 
not be monopolizedas a trade-mark.—American Brew- 
ing Co. Vv. Bienville Brewery, U 8. C.C.,E. D. Pa, 153 
Fed. Rep. 615. 

144, TRADB-MARKS AND TRADE NAMES—Suit to Pro- 
tect.—Complainant seeking to protect a trade-name will 
not be refused relief because for several years he circu- 
lated catalogues and price lists containing false state- 
ments as to his exclusive right to the name.—Johnson & 
Johnson v. Seabury & Johnson, N. J., 67 Atl. Rep. 36. 

145. Tr1aL—Instructions.—Where the various instruc. 
tiozs as a harmonious whole present every phase of the 
law of the case, there is no error in each instruction fail- 
ing to carry qualifications which are explained in others. 
—St. Louis Southwestern Ry. Co. v. Graham, Ark., 102 S. 
W. Rep. 700. 

146. TRIAL—QuesStion of Fraud.—In an action involving 
the question of fraud in procuring a deed, the special 
findings of the jury held so conflicting and inconsistent 
as not to warranta judgment for defendant thereon.— 
Stoker v. Fugitt, Tex., 102 S. W. Rep. 743. 

147. TRIaL—Special Findings.—A motion to modify, 
amend, or add to special findings of fact will not lie.— 
Meridian Life & Trust Co. v. Eaton, Ind.,81 N. E. Rep. 
667. 

145. TrusTs—Beneficiaries.—A purchase of land at a 
public sale by one of several joint owners, under an 
agreement that he should purchase the same for the 
benefit of all, held to create a trust by operation of law 
enforceable by all or any of the beneficiaries —Griffin v. 
Schlenk, Ky., 102 S. W. Rep. 837. 

149. TRUSTS—Beneficiaries.—A trustee is not liable to his 
beneficiaries because of an adverse decision in an action 
brought by him in the interest of the estate, unless it is 
shown by competent evidence that he suffered defeat 
by his own fraud or gross neg igence.—In re Gillroy, 104 
N. Y. Supp. 716. 

150. TRusts—Cestui Que Trust.—A cestui que trust of 
land conveyed to a trustee with directions to sell and 
divide the proceeds among the cestui que trust held to 
have no title in the land itself, but only in the proceeds. 
—Johnson v. Lee, Ill., 81 N. E. Rep 834. 

151. Trusts—Power Under Will to Convey.—Notwith- 
standing an invalid provision in a will foraccumulation, 
held there was enougl vitality left in the will to em- 
power the executors to make a valid contract of sale of, 
and give a marketable title to, real estate.—Graham y. 
Ackerly, 105 N. Y. Supp 51. 

152. USE AND OCCUPATION—Trespass.—A trespasser on 
the land of another cannot be held for use and occupa- 
tion thereof because the relation of landlord and tenant 
does not exist by implication.—Cole v. Thompson, Iowa, 
112 N. W. Rep. 178. 


153. VENDOR AND PURCHASER—Breach of Contract.— 
— Where one agrees to convey land, but conveys to an- 
other than the vendee, the vendee may treat the convey- 
ance as a repudiation of his contract, and need not wait 
for the day of performance or tender the price.— Wolff v. 
Meyer, N. J , 66 Atl. Kep. 559. 7 


154. VENDOR AND PURCHASER—Purchaser of Servient 


Estate.—A purchaser of a servient estate held not 





chargeable with notice of greater rights appurtenant to 
the dominant estate than those described in the deed 
conveying the dominant estate.—-Schmidt v. Olympia 
Water, Light & Power Co , Wash ,90 Pac. Rep. 212. 

.155. VENDOR AND PURCHASER—Transferee of Note.—A 
transferee of a note secured by a mortgage held charge- 
able with kaowledge that the premises conveyed by the 
mortgage were a homestead, and that his rights were 
those of a mortgagee of a homestead.—Adams Vv. Bartell, 
Tex., 1028S. W. Rep. 779. 

156. WAREHOUSEMEN—Waurehouse Receipts.—No such 
change of possession results by issuance of warehouse 
receipts on goods on premises occupied by the pledgor 
so as to render valida pledge of such receipts.— Security 
Warehousing Co. v. Hand, U. 8. 8.C., 27 Sup. Ct. Rep. 
720. 

157. WATERS AND WATER COURSES—Appropriation.— 
An appropriation of water from a stream held permis- 
sible by taking it by a ditch to another stream, and then 
therefrom lower down by another ditch.—Wutchumna 
Water Co v. Pogue, Cal., 90 Pac. Rep. 362. 

158. WEAPONS—Right to Bear Arms.—Ballipger’s Anpr, 
Codes & St., § 7085, prohibiting one to organize, main- 
tain, and employ an armed body of men, held not vio- 
lative of Const., art. 1, § 24.—State v. Gohl, Wash , 90 Pac. 
Rep. 259. 

159. WILLs—Incorporation of Other Instruments .— 
Where an attempt is made to incorporate an outside pa- 
per into a will, the will must refer to the paper as being 
in existence in such a way as to reasonably identify it.— 
Schillin ‘er v. Bawek, lowa, 112 N. W. Rep. 210. 


160. WiLLs—Intention to Disinherit. — Presumption 
against intention to disiv herit held overcome by the fact 
that testator excluded four-fifths of his relatives from 
any participation in his estate.— /n re Norris’ Estate, Pa., 
66 Atl. Rep. 1000. 

161, WITNESSES—Adverse Party.—Where a party calls 
her husband asa witness, the adverse party is entitled to 
cross-examine him as to all matters brought out on the 
examination in chief.—Percival v. Jack, Cal., 90 Pac. Rep. 
555. 

162, WITNESSES—Competency of Witness.—An attorney 
instructed by a clientto draw a willso as to devise the 
property to a child is competent to testify that the client 
stated that she was the mother of anotherchild.—Champ- 
ion v. McCartby, Ill., 81 N. E. Rep. 808. 


163 WiTNESSES—Cross Examination. —In an action 
for compensation for land taken and damaged by a rail- 
road, held error not to permit witness to answer question 
of cross-exumination directly connected with one 
answered on direct examination.—Taber v. New York, P. 
& B. R. Co., R. 1,67 Atl. Rep. 9. 


164. WITNESSES— Evidence of Violation of Local Op- 
tion Law.—A person given money by the county attor- 
ney with which to make a purchase of intoxicating 
liquors to obtain evidence of a violation of the local op 
tion law held competent to testify to a purchase made by 
him.—State v. O’Brien, Mont., 90 Pac. Rep. 514. 


165. WITNESSES—Instructions.—An instruction that, if 
any witness has willfully testified falsely in a material 
matter, the jury may disregard his entire testimony, 
need not make an exception as to such portion as is cor- 
roborated —Kobert Burgess & Son vy. Alcorn, Kan , 90 
Pac. Rep. 239. 

166. WITNESSES—Refreshing Memory.- Where a wit- 
ness formed an opinion which he committed to writing, 
the requirement that he should take the writing and ex 
amine it to refresh bis reeollection was not erroneous.— 
Stevens v. Worcester, Mass., 81 N. E. Rep. 907. 


167. WITNESSES—Testimony of Subscribing Witness.— 
The testimony of asubscribing witness to a will, ina pro- 
ceeding for the probate thereof, held not to show that he 
believed tie testatrix to be of sound mind and memory 
at the time of the execution of the will, essential under 
the statute to authorize the probate thereof,—Hill vy, 
Kehr, 1, 81 N. E. Rep. 848. : 
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